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RIVAL CLAIMS OF PARENTS IN CUSTODY SUITS 


There are few branches of English: law in which discretion 
has been so completely substituted for principle as in that relating 
to custody of infants. In some respects this has been an 
inevitable and desirable process. ‘The hypothesis of “paternal 
prepotency”, as one Irish judge recently put it,! on which mid- 
Victorian courts based their theory of domestic relations, was 
bound to disappear with changes in the social status of women. 
The mother was gradually admitted by statute to equal rights 
with the father in the custody of infants, and today competes 
with him on very favourable terms. The Guardianship of Infants 
Act, 1925,? which represents the culmination of this process, was 
intended to crystallize the practice of Chancery Courts in the 
matter of custody suits, but it can scarcely be described as the 
epitome of legislative wisdom. It provided that where the custody 
or upbringing of an infant 1s in question, the court shall have 
regard to the welfare cf the infant as the first and paramount 
consideration. The court is specifically directed not to take into 
consideration whether from any other point of view the claim 
of the father, or any right at common law possessed by the father, 
in respect cf such custody cr upbringing is supericr to that of the 
mother, or the claim of the mcther is superior to that of the 
father. Is the welfare of the infant constituted by this enactment 
the sole criterion of a grant of custody? Where the welfare of 
the infant will certainly be better served by a grant of custody 
to one rather than the other parent it is clear that discretion is 
circumscribed. But what is meant by welfare, and what con- 
siderations, based upon rival claims of parents, appertain to 
welfare? What if the welfare of the infant will be equally served 
by a grant of custody to either parent? Are their claims evenly 
balanced, so that the decisisn between them must be essentially 
arbitrary? Or are there still common law priorities which begin 
to operate when the question of welfare is neutralised? If there 
are pricrities, in what do they consist, and to what extent do they 
bind the court? If there are no priorities, are the competing 


1. In the Matter of Tilson [1951] I.R., 1. per Gavan Duffy J. at p. 10. 

15 and 16 Geo. 5, c. 45, s. 1. See generally, Eversley. Domestic Relations 
(6th ed., 1951), pp. 369 et seq; Bicknell, Law and Practice in Relation to 
Infants (1928), pp. 28 et seq; Hall and Morrison, Children and Young 
Persons (3rd ed., 1947), p. 71; Holland, The Law Relating to the Child 
(1915), pp. 60 et seq; Birks, Parent and Child (1952), pp. 84 et seq; Joske, 
Laws of Marriage and Divorce in Australia and New Zealand (3rd ed. 
1952), p. 440. 
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claims of the parents in any sense relevant? It must be admitted 
that the courts have demonstrated on these questions some 
divergence of approach and considerable reluctance to commit 
themselves. The deserted husband who naturally expects to 
retain custody of his children is normally perplexed when informed 
by his solicitor that the whole question is one for the court’s 
discreticn, and that it is impossible to predict the outcome of a 
suit instituted by the runaway wife. Nor, when his wife does 
obtain custody, as not infrequently happens, is he to be persuaded 
that the court’s decision was anything but arbitrary. The purpose 
of this discussion is to discover if there are any principles on 
which a court is compelled, by logic, if not by law, to act when 
there are rival claims of parents to be balanced, and the welfare 
of the children is relatively indifferent. 


‘The Act of 1925 corresponds substantially to legislation in 
most parts. of the British Commonwealth,* and the decisions 
arrived at in the several jurisdictions are complementary to one 
another. The Court of Appeal in England in 1926 in Re Thain* 
provided the point of departure for a consideration of the relev- 
ance of rival parental claims. It held that the legislation of 1925 
had merely enacted the rule which had up to that time operated 
in the Chancery Division. Warrington L.J. referred to the 
welfare of the child as “no doubt the first and paramount con- 
sideration,’ but only “one amongst several cther considera- 
tions.”> To what extent however those other considerations 
are to influence the court in determining questions of custody 
between parents was not examined until more recently, when 
both the Australian and New Zealand courts pronounced upon 
the point. 


In Lovell v: Lovell® the High Court of Australia considered 
an application for custody brought by a deserting wife against 
a husband who had de facto custody. The applicant was able 
to offer the daughter, an only child of three, comfortable circum- 
stances, but not personal attention during the day. Custody 


3. NS.W.—Infants’ Custody and Settlements Act, 1899, No. 39, ss. 10, 17 
(added by Act No. 20 of 1934, s. 3 (a) ): Victoria—Marriage Act, 1928, 
No. 3726, ss. 136. 135; Queensland—Guardianship and Custody of Infants 
Act of 1891 (55, Vict. No. 13), s. 3 (inserted by 19 Geo. 5, No. 4, s. 4); 
Western Australia—Guardianship of Infants Act, 1926, No. 23. s. 2; South 
Australia—Guardianship of Infants Act, 1940. No. 55, s. 11. In ‘Tasmania 
the court may make what order it thinks fit regarding the welfare and wishes 
and conduct of both parents. The principles of equity courts prevail; 
Supreme Court Civil Procedure Act, 1932, s. 11; New Zealand—Guardianship 
of Infants Act, 1926, s. 2 


4. Re Thain, Thain v. Taylor [1926] Ch. 676. 
5. At p. 690. See also Lord Hanworth M.R. at p. 689; Sargent L.J. at p. 691. 
6. (1950): St CLR e 513. 
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was given by the Supreme Court of Victoria to the husband, 
and the Full Court reversed the order. On appeal Latham C.J. 
stated that the section in the Victorian Marriage Act of 1928-29 
(136) corresponding to s. 1 of the Guardianship of Infants Act, 
does not deny the existence of parental rights in relation to the 
custody of children, but dces prevent the application of any 
doctrine that the rights of the father are superior to those of the 
mother, or that the rights of the mother are superior to those 
of the father. Nevertheless, although any strict priority of right 
is excluded, the section in question does not permit the welfare 
of the infant to “elbow out” all other considerations. The very 
reference to “paramount consideration” implies that there are 
other considerations, and among those other considerations are 
the claims of father or mother, which may not be ignored when 
considering the welfare of the infant. 
“The words ‘from any other point of view’ allow, in 
the consideration of the subject of the welfare of the infant, 
a consideration of the relative claims of the father and the 
mother. What s. 136 does is to exclude in any approach to 
the decision of the question of the best custody for an infant 
any preliminary assumption that the claim of the father as 
such in the case of any infant is superior to that of the 
mother or, (and this is important in the present case) that 
the claim of the mother as such in the case of any infant 
is superior to that of the father.” 


The Full Court of Victoria had based its judgment not only 
on the proposition that the consideration of the welfare of the 
infant should elbow out other considerations, but also on the 
proposition that a mother has a superior right to the custody of 
an infant of tender years, more particularly in the case of a 
female infant, and that that right can only be displaced by the 
very strongest evidence that her custody would be detrimental to 
the child. Such an approach, Latham C.]. said, involved a failure 
to apply the last words of the section which exclude any sug- 
gestion of competitive superiority on the part of either mother 
or father. “The provision means that the parents are to be on 
an equal footing as to rights and claims.”? 

This judgment of Latham C.J. has been approved and 
applied in several New Zealand cases. In Norton v. Norton,’ 
Adams J., in the Supreme Court, discussing the New Zealand 
legislation, expressed an inclination to the view that the rival 
claims of parents are relevant so far as they bear on the welfare 


7. At pp. 520-2. 8. [1951] N.Z.L.R. 678. 
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of the infant, but he found it unnecessary to decide what priority 
should be accorded them when that welfare was indifferent. 
Cooke J. in Low v. Low® gave expression to the like opinion. In 
Otter v. Otter’ the Court of Appeal said “ our concern is with 
the ‘welfare of the child as the first and paramount considera- 
tion’ and not with the rights or desires of the parents, except as 
secondary or less important considerations.” Adams J. in Connett 
v. Connett'' again examined the question and came to the con- 
clusicn that the respective claims of parents are “relevant as a 
separate subject, but subordinated always to the paramount 
consideration of the welfare of the child”. None of the previous 
decisions, Adams J. considered, answered the question whether 
“rival claims of parents” might be relevant if viewed other than 
from the sole standpoint of the welfare of the infant. He was 
prepared to decide on the authority of Lovell v. Lovell that the 
innocent party to a divorce suit had a “preferable claim”, and 
that consideration of the welfare of the child did not require that 
her claim be rejected. This was tantamount to deciding that, 
when the welfare of the child would not suffer, the court should 
grant custody to the parent with the “preferable claim”. 

From these dicta the following formula may be extracted: a 
court may not commence with the assumption that one party has 
any prior right to custody; the claims cf parents are merely 
relevant considerations bearing upon the question of the welfare 
of children, and always of secondary moment. When the interests 
of the children are neutral, neither parent can assert any prior 
right, but the appropriate considerations remain relevant and 
constitute a “preferabie claim” with, perhaps, persuasive effect 
on the court’s determination. It remains to be seen to what 
extent this formula has operated in practice, and discuss what 
considerations are relevant. 


Wuere Ong Parent ts Guitty or A MatrRiMoniaL OFFENCE 
I 


The Scholastic tradition of the family, on which all Western 
Furopean legal systems founded their rules of domestic relations, 
regarded the natural right of parents to the guardianship of their 
children as inviolable. Where one parent defaulted in his or 
her obligation of guardianship and upbringing by an act of 
desertion, or in his or her cbligation to the family as a whole 
by an act of adultery, all natural right to guardianship was 
conceived to have vanished; the innocent party alone retained 


N.Z.L.R. 205 at p. 208. 10. [1951] NZL.R. 739 at p. 746. 
N.Z.L.R. 304 at p. 309.) In re P. (An Infant) [1954] N.Z.L.R. 93. 
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this natural right. In English law no very clear doctrine on the 
subject had emerged before the Guardianship of Infants Act 
made the welfare of the child the paramount consideration; and 
there are decisions since the passing of this and comparable 
legislation in other common law countries which conflict on the 
issue whether, when the interests of the children are neutral, any 
priority is enjoyed by the innocent parent.!* 


‘The cases in England have tended to consider the relation- 
ships between the default of the guilty parent and the moral 
welfare of the children, and there is none in which a direct 
question of priority has been raised. ‘The courts seem, however, 
to have proceeded on the assumption that there is no such priority. 
In Allen v. Allen'® the Court of Appeal reversed the decision of 
Wallington J. that a respondent wife in a divorce suit based on 
adultery was likely, having once offended, to do so again, and 
that therefore the moral welfare of the daughter of the marriage 
aged eight, being of paramount importance, required that custody 
be granted to the petitioner. It was held that this was not the 
proper test to apply. The welfare of the child, both moral and 
physical, was of paramount consideration, and it was impossible 
to assume that the mother was naturally promiscuous. In 
Willoughby v. Willoughby Wallington J. again granted custody 
to the father of a girl aged two, on the ground that it would never 
be in the interests of the child to be entrusted to the care of a 
woman who had committed adultery and might do it again. The 
husband’s claims were strong in view of the fact that the adultery 
took place cnly nine months after the birth of the child, and that 
the mother had taken no steps to see the child for eighteen months 
after the separation. The Court of Appeal nevertheless reversed 
the decision, holding that Wallington J. had gone wrong in 
principle in adhering to his view in Allen v. Allen. In both cases 
the Court of Appeal, while not expressing a final opinion, would 
seem to have concluded that the innocence or guilt of the respec- 
tive claimants is an irrelevant consideration. 


A contrary conclusion was arrived at in Scotland in the year 
following the enactment of the Guardianship of Infants Act, in 
two decisions of two divisions of the Inner House of the Court 
of Sesion, delivered within two months of each other.® Neither 
has been cited in an English case. According to the opinions 
of Lord President Clyde and Lord Sands,!® concurred in by Lord 


12. But cf. German Civil Code, Arts. 1635, 1636. 

13. [1948] 2 All E.R. 413. 14. [1951] P. 184. 

15. M. v. M. [1926] S.C. 778; Hume v. Hume [1926] S.C. 1008. 
16. Hume v. Hume at p. 1013 et seq. 
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Blackburn, the dissenting judge, there is a legal presumption in 
favour of the innocent party, but effect will not be given to such 
claim if it be adverse to the welfare of the child. There is not, 
in the opinion of Lord Sands, to be a nice judicial balancing of 
the speculative advantages to the child, but a consideration of all 
the relevant circumstances, including the adultery, which may 
raise a question as to welfare. The courts of Australia, on the 
other hand, have generally acted on the principle that the guilt 
or innocence of the parents is relevant to the question of welfare 
only in so far as it establishes their respective suitability for 
guardianship, and that neither party has any presumptive right 
or prima facie claim." In Rogers v. Rogers,!® however, the 
Supreme Court of New South Wales held that the innocent party 
in adultery cases “has some claim to be considered as at least 
possessing the advantages of being a non-sinning parent”. In 
New Zealand the issue was left open until recently. In Bolton v. 
Bolton'® Ostler J. considered that “the true rule of law on this 
question seems now to be that an adultery by the wife ought 
not to be regarded fcr all time and under all circumstances as 
sufficient to disentitle her to access or even to the custody of the 
children.” Regard must be had to the particular circumstances 
of each case. Neither in this case, however, nor in Howell v. 
Howell?® was he prepared to pronounce on the point. In Otter 
v. Otter,?1 already cited, the Court of Appeal, dealing with the 
claim of an innocent father to custody based on the ground of 
the mother’s continued adultery, asserted that the welfare of the 
children was: the paramount consideration, but implied that all 
things being equal there might be competing rights between the 
parents, based on the default of one of them. Adams J. in 
Connett v. Connett,°* stated that he had been unable to find 
any case in which a court had had to deal with rival claims of 
parents based on their conduct towards each other where such 
conduct was so completely unrelated to the future welfare of the 
child as in the case before him. In this case the ground of 
divorce was the failure of the mother to comply with a decree 


17. Alagich v. Alagich (1947) 65 W.N. (N.S.W.) 92; Evans v. Evans (1938) 
56 W.N. (N.S.W.) 168; Rogers v. Rogers (1947) 64 W.N. (N.S.W.) 207; 
Donohue v. Donohue (1901) 1. S.R. (N.S.W.) 1; Chreighton v. Chreighton 
[1918] V.L.R. 487; Menzel v. Menzel [1916] St.R.Qd. 113; Jackson v. 
Jackson (1917) 13 Tas. L.R. 11; Johnson v. Johnson [1921] S.AS.R. 88: 
Re Watson (1907) 9 W.A.L.R. 62; Gilytsos v. Glytsos (1951) 69 W.N. 
(N.S.W.) 166; Besanko v. Besanko [1949] S.AS.R. 275. 

18. (1947) 64 W.N. (N.S.W.) 207. See also Horton v. Horton [1945] 
Q.W.N. 50. 

19. [1928] N.Z.L.R. 473. 

20. [1942] N.Z.L.R. 311. See also Cubitt v. Cubitt [1930] N.Z.L.R. 227. 

Zi. Fi9S1] NZLR.. 739. 22. [1952] N.Z.L.R. 304. 
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for restitution of conjugal rights. She subsequently applied for 
leave to remove the child cut of the jurisdiction, and the husband 
applied for custody. ‘The welfare of the child, the judge con- 
ceived. would be equally served by a grant of custody to either 
parent. He felt the case was novel, and should be decided on 
the ground that the innocent parent had the “preferable claim.” 


The relevance of innocence and guilt was again discussed 
by the New Zealand Court of Appeal in Miller v. Low.** The 
father had been granted a decree absolute in a suit grounded 
on adultery, but custody of two young girls had been given to 
the respondent. The latter later married the co-respondent, 
whereupon the father moved for a variation of the custody order 
in his favour. His living quarters were unsuitable, and he 
would have had to board the children with neighbours, whereas 
the mother was in reasonably comfortable circumstances. Gresson 
J. in the Supreme Court felt, in view of the ground on which 
the divorce suit had been brought, and in view of the marriage 
of respondent and co-respondent, that the moral interests of the 
children would be best served by a grant of custody to the hus- 
band. The Court of Appeal reversed the decision. ‘The case must 
be determined, it held, solely by reference to the substantial 
interests of the children, the rival claims of the parents based 
upon considerations of their guilt and innocence being irrelevant 
except as bearing on the interests of the children. The facts of 
adultery and marriage with the co-respondent, while they might 
be taken into consideration, did not override the importance of 
the suitability of the respective living quarters and of the mother’s 
affection and care, bearing in mind that the natural tie had always 
subsisted. Adams J., who sat in the Court of Appeal, did not, 
however, qualify the view he had taken in Connett v. Connett. 
He was careful to point out that this was not a case where the 
interests of the children were neutral. Where substantial 
neutrality did exist, he suggested, the Court was not prohibited 
from taking rival claims into consideration. 


It may be concluded, therefore, that the guilt or innocence 
of the parents is a “relevant consideration”, to be focused against 
the concept of the welfare of the children: where the latter’s 
interests are neutral the innocent party has no strictly legal 
priority, but rather a “preferable claim” of persuasive effect. 


23. [1952] N.Z.L.R. 575. See generally Birks. Parent and Child (1952), pp. 
84-96, 129, 130. 
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II 


The question immediately arises, can the interests of the 
children ever be neutral when they are very young, and the 
mother is not on general grounds disqualified from guardianship? 
Does not the “natural tie” between mother and young children, 
especially girls, establish in her favour a “preferable claim”, if 
not a strictly legal priority, against which considerations of guilt 
can never prevail: The tendency is to grant custody in such 
cases to a mother unless there is the most compelling reason for 
not doing so,?* and the Full Court of Victoria in Lovell v. Lovell 
came to the conclusion that the practice was in most cases 
mandatory. 


“It is a truism to say that in all these cases the first and 
paramount consideration is the welfare of the child. Indeed 
it is so much the paramount consideration that it has in 
practice elbowed out all other considerations, so that it is a 
mere academic question whether there are any other ccn- 
siderations, but there is another principle which though it 
can hardly be called a rule of law, has assumed almost the 
proportions of one, and that is that in case of an infant of 
tender years, and more particularly a female infant, the 
mother is entitled to custody except where there is the very 
strongest evidence that her custody would be detrimental to 
the child.” 


The High Court repudiated this proposition. It amounted, 
Latham C.J. said, to an assertion that, unless the mother was 
shown to be a bad mother, she could, on the authorities, add to 
the injury to her husband by taking the children with her; she 
could, in fact, claim them as of right irrespective of her matri- 
monial default. “Her action might be completely unjustified but 
if she were not proved to be a bad mother to the children, her 
conduct on other matters affecting domestic relations would be 
regarded as irrelevant.” A principle so productive of disintegrat- 
ing effects in family life required the closest examination. The 
legislation, Latham C.J. concluded, had placed both parents on 
an equal footing, so that neither had priority as of right. There 
was therefore no necessary priority on the part of the mother 


24. Austin v. Austin (1865) 34 Beav. 257 at p. 623; Re Webb [1947] St.R.Qd. 
143; Menzel v. Menzel [1916] St.R.Qd. 113; Chreighton v. Chreighton 
[1918] V.L.R. 487; Morton v. Morton (1911) 31 N.Z.L.R. 77 at 
p. 78; Hedges v. Hedges [1944] S.AS.R. 266 at p. 269; Bolton 

v. Bolton [1928] N.Z.L.R. 473 at p. 475; Bowles v. Bowles [1940] 

G.L.R. 53 at p. 54 (N.Z.); Howell v. Howell [1942] N.Z.L.R. 311 at p. 

312; Low v. Low [1951] N.Z.L.R. 206. See also Kentucky decision in 

Saunders v. Saunders (1942) 150 S.W. 2d. 903. 
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when the children were girls or very young. In effect the High 
Court balanced the “relevant consideration” of the age and sex 
of the child against the “relevant consideration” of the mother’s 
guilt, and found the latter consideration the more persuasive. 


Even in the case of young children, then, the guilt of one 
parent remains a relevant consideration, related, but always sub- 
ject to, the over-riding consideration of the children’s welfare.*° 


Ricut to DererMINe Epucation: ANTE-NuUPTIAL PRoMISEs. 
I 

“By marriage,” said Blackstone,** “the husband and wife 
are one person in law, that is the legal existence of the woman 
is suspended during marriage, or at least is incorporated into 
that of the husband.” Mid-Victorian judges elevated this concept 
of legal unity inta a theory of paternal despotism, such as found 
expression in the celebrated and widely criticised Agar Ellis Cases 
(1 and II), in which reference was made to the father’s “un- 
doubted right as master of his own house, as king and ruler of 
his own family”;?7 and it was against this background that 
they constructed the common law priority of the father to deter- 
mine the form of' education and the religion of his children. The 
father having once made this determination no court might 
intervene, even after his death, and even when the consequences 
of failing to do so might be the erection of a barrier between the 
children and their widowed mother.2® The Guardianship of 
Infants Act of 1886,2° however, directed the court that upon 
the application of a mother for custody it might exercise its dis- 
cretion having regard to “the wishes as well of the mother as of 
the father”’.8° This rule, together with the tendency of the 
Chancery Courts to give effect to the father’s right only when 
the welfare of the child would be satisfied in doing so, served to 


dh 
wn 


. Cubitt v. Cubitt [1930] N.Z.L.R. 227; Fleming v. Fleming [1948] G.L.R. 
220. In Otter v. Otter [1951] N.Z.L.R. 739, the New Zealand Court of 
Appeal gave custody of a girl of four to the father on the ground ‘hat 
the child’s moral welfare would not be advanced by her remaining with the 
mother who was living in adultery. It was only to be expected that the 
mother would seek to justify her conduct in the child’s eyes. See also 
Re Grav (Ont.) [1925] 4 D.L.R. 381; St. Thomas v. St. Thomas 48 
N.B.R. 132. 

26. Commentaries (Gavit’s Edn.), p. 189. 

27. Re Agar-Ellis, Agar-Ellis v. Lascelles (I) (1878) 10 Ch. D. 49 at p. 75. 
For an American discussion see Friedman in 29 Harvard Law Review 
(1916) p. 485; Note in 54 Columbia Law Review (1954) p. 376. 

28. Hawksworth v. Hawksworth (1871) 6 Ch. App. 539; Re McGrath [1893] 
1 Ch. 143 per Lindley L.J. at p. 151; Re Grey [1902] 2 LR. 683. 

29. 49 and 50 Vict. c. 27, s. 5. 

30. The common law right was accorded statutory recognition in the Custody 

of Children Act, 1891, 54 Vict. c. 3, s. 4. 
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mitigate the stringency of the common law principle.*? In an 
appeal from Northern Ireland in the year previous to the enact- 
ment of The Guardianship of Infants Act of 1925, the House of 
Lords pronounced itself in favour of this practice. Viscount 
Cave in Ward v. Laverty** stated the rule as follows: 

“On the question of the religion in which a young child 
is to be brought, up, the wishes of the father of the child are 
to be considered; and, if there is no other matter to be taken 
into account, then, according to the practice of our Courts 
the wishes of the father prevail. But that rule is subject to 
this condition, that the wishes of the father only prevail if 
they are not displaced by considerations relating to the 
welfare of the children themselves.” 


Referring to the Act of 1886, he pointed out that while less 
stress was placed on the father’s wishes than formerly, “a 
sufficient case must be made out for going contrary to the father’s 
wishes.’’38 

Since the passing of the Act of 1925 there has been little 
authority on the question whether the common law right of the 
father was entirely abrogated, reduced to the status of a “relevant 
consideration”, or merely suspended until the welfare of the 
children is neutral.24 A recent American commentator ques- 
tioned whether the English courts would construe the Act as 
requiring a revision of their former attitude towards the father’s 
power to control the upbringing of his children.*® The only 
English decision since the Act in which the common law priority 
was discussed is Re Collins®® in 1950, which the commentator 
overlocked. In this case the Court of Appeal considered a claim 
for custody brought by paternal grandparents against the widowed 
mother of a boy aged six, who had been committed by her to 
the care of her parents. The father had been a Roman Catholic, 


31. See eg. F. v. F. [1902] 1 Ch. 688; R. v. Gyngall [1893] 2 Q.B. 232 at 
p. 248: Re 4. and B. [1897] 1 Ch. 786; Re Thompson (1910) 30 N.Z.L.R. 
168: Goldsmith v. Sands (1907) 4 C.L.R. 1648; Moule v. Moule (1911) 
13 C.L.R. 267; R. v. Boyd [1919] V.L.R. 538; 27 C.L.R. 245; In re 
Holmes (1895) 21 V.L.R. 358. 

32. [1925] A.C. 101 at p. 108. 

33. The Supreme Court of Nova Scotia in Re Boyd ( (1921) 61 D.L.R. 274) 
commented that the Nova Scotia Custody of Infants Act 1900, s. 2 of 
which corresponds with s. 5 of the Act of 1886 “overrides entirely the 


common law rights of the father.” On its face this decision would seem 
to attribute more to the wording of the legislation than have the English 
courts. 


we 
> 


In Re Carroll [1931] 1 K.B. 317 Slessor L.J. merely commented that 
since the Act the court must decide on the basis of the welfare of the 
infant what religious education it will be given. See Full Court of Queens- 
land in Re Uren [1936] St.R.Qd. 168 at p. 186. 

35. Allred in 12 The Jurist (1952) p. 9. 

36. [1950] 1 All E.R. 1057. 
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the mother a Protestant. She had agreed before the marriage to 
have any children educated as Roman Catholics. For two years 
previous to the bringing of the claim the child had been educated 
as a Protestant by his maternal grandparents. The claim was 
refused on the ground that it would be contrary to the welfare 
of the child, considering his age and the circumstances, if he 
had to leave his present home. The decision was confirmed on 
appeal after a strenuous argument by counsel that the Act of 
1925 had not abrogated the rule in Hawksworth v. Hawksworth** 
that the father’s rights survived even after his death, but had 
limited its operation to cases of rival claims between living 
parents. No discussion was devoted to the question whether the 
father’s prior claim asserts itself when the children’s interests 
are relatively neutral. 

The answer to that question is dependent upon whether the 
Chancery practice before 1925 was abrogated by the Act of that 
year. Reference has already been made to the statement in 
Re Thain in 1926°* that the legislation merely enacted the 
Chancery rule. In addition, the Privy Council in 1951 in McKee 
v. McKee,®® an appeal from the Canadian Supreme Court on 
the effect to be given in Ontario to a Californian custody order, 
commented that too much stress should not be laid on the pro- 
visions of the 1925 Act. Section 1 introduced, it was said, no 
new principle of law, but merely enacted the rule which had long 
been acted on in the Chancery Division.” It is also noted that 
the Supreme Court of Victoria,4! where the same amendment 
operates, in 1946 granted custody to a mother but directed that 
the child be brought up according to the father’s wishes, and in 
Re Uren*? the Supreme Court of Queensland, where the amend- 
ment likewise operates, held that “it is not open to question that 
the father has the right to have his children brought up in any 
religious belief he may wish”. 

It is submitted, however, that the discussions in Re Thain 
and McKee v. McKee require close scrutiny in the light of the 
High Court decision in Lovell v. Lovell, already quoted. The 
Chancery practice was merely to suspend the father’s right until 
the interests of the children were satisfied; thereafter that right 
operated proprio vigore even against the mother. It is the con- 
stant practice of the Ontario Courts, in which Province the father’s 


ccmmon law right is specifically preserved by statute, to employ 


37. (1871) 6 Ch. App. 539. 38. [1926] Ch. 676. 
39. [1951] A.C. 352 at p. 366. 


40. Sce also Re B.’s Settlement [1940] Ch. 54; Re Uren [1936] St.R.Qd 
168 at p. 186. 


41. X. uv. X. [1946] V.LR. 1 42. [1956] St.R.Qd. 168. 
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equity to make the child’s welfare the overriding consideration, 
and accord priority to the father’s wishes against the mother’s 
only when that welfare is satisfied.44 The Canadian Supreme 
Court has stated that the Ontario practice conforms to the 
principle in Ward v. Laverty.4* Such a rule would seem to be 
inconsistent with the plain wording and intendment of the Act of 
1925, which clearly directs the court nct to take into consideration 
whether the father’s common law right is superior to that of the 
mother, and which is muck more emphatic than the Act of 1886 
which merely permits the Court to “regard” a wife’s wishes on 
her application. An argument could be advanced that this direc- 
tion is to operate only when considering welfare, and has no 
relevance to a case where welfare is neutral. This, however, 
would seem to be excluded by Latham C.]J.’s judgment in Lovell 
2. Lovell where it was stated that “the parents are to be on an 
equal footing as to rights and claims.” A careful reading of 
Re Thain and McKee v. McKee will disclose that the question 
of competing priorities of parents was nct in the mind of either 
court when it commented on the Act of 1925. The father’s 
priority in the former case was merely that of a parent against 
more distant relatives when the interests of the child were 
eutral; and the court was clearly making reference to the fact 
that considerations other than those of welfare operated after 
the Act just as they had before it, but that they remained sub- 
ordinate considerations. The court did not direct its mind to 
the second part of the section in question placing the parents 
vis-a-vis each other on an equal footing, and the conclusion should 
not be drawn that the Chancery practice of according priority to 
the father’s wishes as against those of the mother survived the 
legislation. Those wishes must be regarded as a matter merely 
of “relevant consideration,” which may or may not be persuasive, 
depending upon the circumstances of the case. 


Il 


What, then, was the effect of the Act of 1925 on a father’s 
undertaking to the mother in consideration of marriage that the 
children shall be brought up in a certain religion? Does this 


43. Re Faults (1906) 12 O.L.R. 245 at p. 255; Re Laurin (1927) 60 O.L.R. 
409. The Ontario Infants Act, 1950 (c. 180, s. 24) provides that “nothing 
in this Act shall change the law as to the authority of the father in 
respect of the religious faith in which his child is to be educated.” 

44. See De Laurier v. Jackson [1934] 1 D.L.R. 790; Re Smith [1952] 2 
D.L.R. 778 (Ont. C.A.); Re Bennett Infants [1952] 3 D.L.R. 699 (Ont. 
C.A.). On the general practice of Canadian courts see Re Plewes [1945] 
4 D.L.R. 380: Re Thompson 10 M.P.R. 36; Goldberg v. Goldberg 41 Rev. 
de Jur. 427; Re Johnson 43 B.C.R. 328; Re Mackay (1923) 3 W.WR. 

369; Re Gandy, Re Oland [1938] 3 D.L.R. 767. 
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constitute a “relevant consideration” displacing in its persuasive 
effect the father’s wishes when the welfare of the children is 
neutral? It is the practice in the Roman Catholic Church to 
require a non-Catholic party to a proposed “mixed marriage”, 
before the marriage ceremony can be performed in the church, 
to sign a written undertaking that the children will be brought up 
Roman Catholics. Upon the subsequent separation of the parties 
it frequently happens that the father repudiates his undertaking 
and expresses the wish to educate the children in a religion other 
than the Roman Catholic. The courts have on a number of 
occasions entertained custody suits in which the wife has argued 
that effect should be given to the undertaking, but virtually all 
the reported decisions are concerned with children who had 
already been substantially educated in one religion and might 
suffer from a change. There is little authority on the question 
of priority in the case of young children who have not yet had 
time to form an opinion and whose welfare is therefore indifferent. 
It is usually urged by the respective parents that custody should 
as a matter of course, other things being equal, be given to the 
parent in whose religion the child is to be brought up, and it is 
therefore important that the court should decide which of them 
has the prior claim. Two “considerations” normally compete 
for supremacy, the father’s wishes, which, as was said in Re 
Uren already quoted, in the absence of the undertaking might 
be persuasive, and the mother’s reliance on the undertaking. It 
is true that in the case cf very young children the courts will 
generally find that welfare will be better satisfied by a grant of 
custody to the mother, and it is therefore normally in the case 
of orphaned children, when paternal and maternal relations rely 
respectively on the rival parental claims, that the problem will 
arise. 

The cases in England on the subject of undertakings of this 
character, and the force to be attributed to them, do not make 
impressive reading. The first decision on the point refused 
recognition to the undertaking on the ground that an oral agree- 
ment made in consideration of marriage is not enforceable under 
the Statute of Frauds,#* and the suggestion was made that even 
if it was enforceable an attempt to do so might be “detrimental 
to the interests of the public.” Thereafter the concept of public 
policy was resorted to in order to deny recognition to any attempt 
by a father at abdication of his right to determine his children’s 
education.*® While promises in consideration of marriage were 


45. Re Browne, a minor (1852) 2 Ir. Ch. R. 151. 
46. Hill v. Hill (1862) 31 L.J. Ch. 505; Re Meades, Minors [1870] I.R. Eq. 98. 
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in all other respects enforced by the courts as “most solemn 
engagements,”*" undertakings about the children’s education 
came to be regarded as less sacred than the paternal trust, and 
the fact that the mother had been induced to enter into marriage 
by those undertakings was regarded as immatevial.4® The rule 
was somewhat mitigated in Andrews v. Salt* when the Court 
of Appeal held that a father who had actually carried out his 
promise by permitting the child to be brought up a Protestant 
had abdicated his rights, but until the passing of the Act in 1925 
there was no tendency to treat the undertaking itself as relevant 
to the question of custody. In fact the liberalising tendency of 
Andrews v. Salt and Re Clarke was virtually reversed in the 
unhappy decision in Re Violet Nevin,®* in which the Court 
assumed the prerogative to decide what choice a father would 
have made had he foreseen events that would happen after his 
death, and decided in effect that he would have repudiated his 
ante-nuptial agreement. The courts generally contrived to avoid 
this sort of approach by employing the concept of welfare to con- 
firm the upbringing of children in a religion in which they were 
already substantially educated.*? 


The effect of the Act of 1925 on the common law rule has 
not been adequately analysed. In Re Collins®® counsel argued 
that the court ought to consider any arrangement between the 
spouses for the upbringing of children, and Evershed M.R. 
agreed that, in other circumstances, such consideration should 
be given. It was unnecessary, however, for the court to determine 
the weight to be attributed to the arrangement because the welfare 
of the child clearly demanded that it be left where it was. It 
would seem from Evershed M.R.’s comment that “changes in 
religicus upbringing are matters not lightly to be regarded”, that 
he intended to imply that consideration must be given to an 
agreement only when it is related to the children’s welfare; his 
werds are not instructive on the point whether consideration is 
to be given to the agreement itself, apart from its having been 
carried into effect, and where no question of welfare is directly 
involved. A similar ambiguity exists in the decision of the New 


47. Laver v. Fielder 32 Beav. 1 at p. 12 per Sir John Romilly. 

48. Re Clarke (1882) 21 Ch. D. 817; Re Violet Nevin an infant [1891] 
2 Ch. 299; Re Story [1916] 2 I.R. 328; Re Byrne [1935] IR. 782 at pp. 
803-4. 

49. (1873) 8 Ch. App. 622. 50. (1882) 21 Ch. D. 817. 

SL. T1891): 2 Ch... 299. 

52. Stourton v. Stourton (1857) 26 L.J. Ch. 354. See, however, Hackworth 
v. Hackworth (1871) 40 L.J. Ch. 534. where the court refused to inter- 
view a child only a few months younger than that in Stourton v. Stourton 


53. [£1950] 1 All E.R. 1057. 
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South Wales Supreme Court in Rochfort v. Rochfort®* where 
an application for custody was brought by a divorced father of 
two children aged fourteen and three. The father was a Roman 
Catholic, the mother a Presbyterian, and the application arose 
from the fact that the wife wanted to bring the younger child 
up in her religion against the father’s wishes. ‘The elder child 
had been educated a Roman Catholic, and there was no intention 
that his religion should be changed. it appeared from the evi- 
dence that before the marriage both parents had mutually promised 
in writing that all children of the marriage should be brought up 
Roman Catholics, and after their separation the wife gave a 
further written undertaking to the same effect. It was under- 
stood that neither parent was in any way incapacitated from 
looking after the younger child, and the father desired custody 
only that he might determine the child’s religious education. He 
relied on the written undertakings. As to these Jordan C.J. 
commented: “I attach no importance to the two documents 
signed by the mother with respect to the children’s religion. ‘These 
documents have no legal operation and the fact that she has 
seceded from them does not, in my opinion, on the facts of the 
present case, throw any material light on her fitness to be her 
children’s custodian.” On its face the decision would seem to 
attribute no relevance to either the father’s wishes or the mother’s 
agreement. On the other hand the court does appear to have 
placed considerable emphasis on the fact that the father had 
demonstrated his indifference to the children in all respects save 
that of religion, and it might be concluded, therefore, that the 
welfare of the child was not neutral, and that the other consider- 
ations were irrelevant only in view of the particular circumstances. 


In view of the fact that both these decisions can be based on 
grounds other than the relevance or irrelevance of the ante-nuptial 
agreement it is necessary to discuss the real principle underlying 
the rule that such agreements are irrelevant, in order to determine 
the effect on that rule of the Act of 1925. The Irish Supreme 
Court in 1950 in The Matter of Tilson® critically examined 
the basis of the rule. The father, who was a Protestant, had 
entered into a written undertaking in consideration of marriage, 
that the children should be educated Roman Catholics. The four 


54. (1944) 44 S.R. (N.S.W.) 238. Cf. the celebrated decision of Matter of 
Santos, 105 N.Y.S. 2d. 716; discussed in 65 Harvard Law Review (1952), 
. 694. 

[1951] I.R. 1, The common law rule had been recognized in the Irish 
courts in Re Connor [1919] 1 LR. 361; The State (Kavanagh) v. 
O'Sullivan [1937] LR. 618; Re Kindersley [1944] IR. 111; Re Frost 
[1947] LR. 3. 
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children were actually baptised as such, and the father had 
evidenced no intention, until after the separation of the parties, 
that they should be brought up otherwise than as Catholics. ‘The 
wife applied for custody on the ground that she, as a Roman 
Catholic, would be the more qualified parent to give effect to the 
ante-nuptial agreement. There is no legislation in Ireland 
equivalent to the English Act of 1925, and the principles acted 
upon by the court are therefore those which operated in the 
Chancery courts before that date. A close examination of the 
judgments in Tilson’s Case discloses that the children’s welfare 
wes regarded as neutral in all other respects save that of religion. 
In the High Court Gavan Duffy J. was compelled, with some re- 
luctance, to admit that the father’s wishes outweighed the fact of 
his agreement, but he did suggest that “a man may vis-a-vis his 
wife estop himself in law by the agreement, followed by marriage 
and the birth of a child; and again by allowing the child to be bap- 
tised a Catholic.”” Whether the doctrine of estoppel would operate 
he found it unnecessary to determine, because the case could be 
decided on Article 42 of the Constitution of Ireland, which gives 
both parents a joint power in respect of the religious education 
of their children; from this principle the corollary might be 
drawn that any decision which they make in common is irrevoc- 
able. On this constitutional point the judgment was confirmed 
on appeal to the Supreme Court. All the bench seems to have 
accepted that at common law the undertaking was irrelevant, but 
that it was so irrelevant only because of the rule that a father’s 
wishes must be given priority. Black J. in a judgment dissenting 
on the constitutional issue, referred to the rule making “these 
ante-nuptial agreements unenforceable as an archaic law, and a 
relic of barbarism . .. This law was derived from another law— 
that of the “serfdom, of women’ which perished in England in the 


~ 99 


legislation of 1925. 


Despite casual references to “public policy”, the authorities 
on the question of ante-nuptial agreements can only be rational- 
ised, as the Irish Supreme Court clearly stated, on the basis of 
the father’s right to determine the religious education of his 
children. In Andrews v. Salt the court said: “We think that a 
father cannot bind himself conclusively by contract to exercise, 
in all events, in a particular way, the rights which the law gives 
him for the benefit of his children, and not for his own.”56 
In Re Agar Ellis it was said that “the father has retained his 


rights to direct the religious education of his children... We 


56. At p. 636. 
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base our decisions on the main subject, namely the power and 
jurisdiction of the father.”®* In Hackworth v. Hackworth the 
decision turned on the duty of the court “to see that the child 
is brought up in the religious faith of the father.” Since 1925 
every judgment in which an ante-nuptial agreement has been 
considered has merely asserted that the agreement is of “no 
legal effect”, and, so it is implied, is for that reason irrelevant. 
This approach may well be challenged. If, as is argued, the Act 
of 1925 destroyed the father’s rights and reduced his wishes to 
the status of a “relevant consideration”, the basis of the common 
law rule concerning ante-nuptial agreements is likewise destroyed, 
and the field is open for a new approach to the question. It 
might, indeed, be argued that the effect of the Act on the common 
law was similar to that of the Constitution of Ireland, when 
Tilson’s Case would be an authority. This is not to contend that 
effect should be given to the agreement as a legal contract for 
which specific performance would lie,5* but it is to contend that 
the agreement, far from being irrelevant as it was before 1925, 
is a “relevant consideration” of persuasive value. Support for 
this argument may be drawn from the decision of the Full Court 
of the Queensland Supreme Court in 1936 in Re Uren, in which 
it was held that “although a pre-nuptial contract is not a binding 
contract enforceable in a court, yet it is a circumstance to which 
weight, and perhaps great weight, should be given.”®® The 
decision of the court of first instance that the children be brought 
up by a relative of the father’s religion was reversed, and custody 
was given jointly to a maternal relative and a religious establish- 
ment so that effect might be given to the ante-nuptial agreement. 


Guidance may also be drawn from the United States practice 
which grew up without the unfavourable background of the Agar 
Ellis Cases. American courts have fairly consistently favoured 
the ante-nuptial agreement,® so much so that in some States at 
least it is now treated as an integral part of the consortium.® 
In Re Luck®? an Ohio court said: “As between the parties to 


Sf. At PE: 

. It is undesirable that the contract should be so enforceable since this 
would enable the courts to intervene in the internal affairs of the home 
before a separation. Courts have refused to do this: Sissom v. Sisson 271 
N.Y. 285. 

59. [1936] St.R.Qd. 168. It must be admitted that Re Uren is not an author- 
ity for the line of argument suggasted here; inasmuch as it referred to the 
father’s rights as surviving the legislation. The case would appear to be 
inherently inconsistent, and the argument advanced here is demanded by 
the decision in Tilson’s Case. 

60. Williston on Contracts (1937), sect. 1744 n.; Allred, loc. cit.; Friedmann 
in 29 Harvard Law Review (1916), pp. 485 et seq. 

61. Jayner v. Jayner, 39 Hun. 40. 62. (1900) 10 Ohio Decisions 1. 
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this marital relation, when the wife was living the binding force 
and inviolability of this compact would be recognized by the 
courts.” In Commonwealth v. McClelland® it was stated in 
Pennsylvania that the father’s “stipulations entered into at the 
time of his marriage would have been a sufficient answer.” In 
Commonwealth ex rel. Stack v. Stack®* the Supreme Court of 
that State held in 1940 that “due consideration” should be given 
to the agreement. The most emphatic American decision is that 
of the Court of Domestic Relations of New York City in Ramon 
v. Ramon® in which the line of English decisions was specific- 
ally rejected and it was held that: 
“relying on this solemn promise by which the petitioner 
agreed to protect and preserve this right, respondent married 
the petitioner and irrevocably and for life changed his status 
from the single to the married state... An ante-nuptiai 
agreement providing for the Catholic faith and educaticn of 
the children of the parties, in reliance upon which a Catholic 
has thereby irrevocably changed the status of the Catholic 
party is an enforceable contract having a valid consideration.” 
The decision was followed in Shearer v. Shearer,®® but was 
rejected in Martin v. Martin®’ where the child aged twelve had 
already been reared in another faith and did not want to change. 

So far as English law is concerned the matter must still be 
regarded as very much at large, and it is therefore with consider- 
able hesitation that the following conclusion is advanced: 

A father has no priority to custody except when the 
children are actually being educated in his religion and 
other things are equal. If the children are being brought up 
in the wife’s religion, and again other things are equal, the 
wife will have a prior claim. In beth instances the balance 
favours the partner in whose religion the children are being 
brought up only because the children are sufficiently old for 
a change to be undesirable. If the children are not suf- 


63. (1918) 70 Penn. Sup. Ct. 273. 64. (1940) 15 Atl. 2d. 76. 

65. (1942) 34 N.Y. Supp. 2d. 100. 

66. (1947) 73 N.Y. Supp. 2d. 337. See also Re Butcher's Estate (1920) 
199 Atl. 683. On the other hand specific performance of an ante-nuptial 
agreement. was refused by the Missouri Court of Appeals in 1910 in Brewer 
v. Cary (127 S.W. 685) on the basis of the Agar-Ellis Cases, and by 
the Supreme Court of Kansas in Denton v. James in 1920, 193 Pac. 307, 
12 A.L.R. 1146; Estate of Walson 114 Cal. App. 2d. 82 (1952). See the 
discussion by Johnstone in 1 University of Kansas Law Review (1952), 
p. 37, and the collection of cases in 12 A.L.R. 1153. 

67. (App. Div. 2d. 1954), 131 New York University Law Journal, 9, col. 7; 
New York Times, Feb. 4, 1954, p. 27, col. 3. See generally, 95 Solicitors’ 
Journal (1951), p. 325; Jackson in 12 Law Quarterly Review (1896), p. 379; 
a Journal (1862), p. 428; Pfeffer, Church, State and Freedom 
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ficiently old cr sufficiently trained in one religion for a 
change to be harmful, and there is no particular advantage 
in their being committed to the mother’s care, that partner 
has the “preferable claim” in whose favour the other partner 
has entered into an ante-nuptial agreement.® 


D. P. O’ConneELL.* 


68. The logic underlying the conventional attitude of English Courts towarJs 
ante-nuptial undertakings was disclosed in an aside of Denning L.J. dur- 
ing argument in the Court of Appeal in a case (unnamed) reported only 
in The Times (29 May, 1954, p. 5, c. 7) which resulted in the giving of 
custody of four children between the ages of five and ten to a father 
after the mother’s adultery. No details of the case are given save the debate 
on the undertaking given by the father to bring up the children in a specific 
religion. Denning L.J. asked: “How can you expect a man to be sincet 






“ 
if he is forced into it? You cannot marry unless you give an undertaking.” 
What the learned Lord Justice ignored was the fact that an undertaking 
of this character is no more the product of duress than the promise of 
fidelity unto death which the law still in general terms upholds. The con- 
tract of marriage itself must be free to be valid. The motives underlying 
the entering into of the contract or the acceptance of conditions ancillary 
to it may be exceedingly strong in terms of affection but by no stretch of 
the imagination can they be described as “force” sufficient to vitiate consent 
or destroy freedom of decision. 


* B.A., LL.M. (N.Z.), Ph.D. (Cantab.); Reader-in-Law in the University 
of Adelaide. 











INDEFEASIBILITY OF TORRENS TITLE.* 


In construing a Torrens Act it is wise to avoid approaching 
it with a preconception of its general effect, e.g. that the Act 
confers an indefeasible title, or a “parliamentary title”, or a title 
distinct from that derived under general principles of common 
law. Read subject to a preconception the protecting provisions 
are likely to be construed too broadly and the exceptions to them 
too narrowly. ‘The better plan is to take the Act section by 
section (not forgetting of course that it must be read as a whole) 
and to see how far each section, examined without preconceptions, 
but in the light of other sections, alters the genera! law. In this 
way the scheme and general purpose of the Act will be built up 
from the actual provisions of the Act. ‘Too often, it is suggested, 
interpretation begins with a preconceived scheme into which par- 
ticular provisions are fitted, whereas the scheme should take its 
shape from the provisions. 


After some preliminary provisions each Act begins with a 
procedure for bringing under the Act land not yet subject to it. 
When the appropriate officer is satisfied as to the title of an 
applicant he is required to issue to him a certificate of title. 


* In this article the term ‘‘the Act’”’ is used as a collective title for the 
legislation in each State by which the general Torrens system is established. 
In some States there is one Act, in others two or more, which have been 
amended from time to time. In addition there are Acts dealing with special 
matters such as Commonwealth titles and administrative details. The 
general Acts are listed below: amending Acts are not listed where the principal 
Act has been printed with the amendments incorporated in it. 

New South Wales: 

The Real Property Act, 1900 (Public Acts 1824-1937, Vol. 8, p. 620). 
Victoria: 

The Transfer of Land Act 1928 (Public Acts (1929), Vol. 5, p. 951). 

The Transfer of Land Act 1941 (1941 Vol., p. 25). 

The Transfer of Land (Forgeries) Act 1939 (1939 Vol., p. 250). 

The Transfer of Land (Forgeries) Act 1951 (1951 Vol., p. 75). 
Queensland : 

The Real Property Act of 1861 (Public Acts 1828-1936, Vol. 8, p. 63). 

The Real Property Act of 1877 (Public Acts 1828-1936, Vol. 8, p. 257). 

The Real Property Acts Amendment Act of 1942 (1942-1943 Vol., p. 252). 

The Real Property Acts Amendment Act of 1952 (1952 Vol., p. 376). 
Tasmania: 

The Real Property Acts, 1862, 1863, 1878, 1886, 1893 (Public Acts 1826- 

1936, Vol. 5, p. 1002). 

The Real Property Act 1947 (1947 Vol., p. 394) 

The Highways Act 1951 (1951 Vol., p. 222). 
South Ausivalia: 

The Real Property Act, 1886 (Public Acts 1837-1936, Vol. 7, p. 59). 

The Real Property Act Amendment Act, 1939 (1939 Vol., p. 213). 

The Real Property (Registration of Titles) Act, 1945 (1945 Vol., p. 13). 

The Real Property Act Amendment Act, 1945 (1945 Vol., p. 181). 
Western Australia : 

The Transfer of Land Act, 1893-1950 (Reprinted Acts, Vol. 5). 
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Without further prcvision the certificate would be merely one 
man’s opinicn as to the applicant’s title; and so in the early Acts, 
at this stage, comes a declaration as to the effect of a certificate 
of title. In the later Acts provision for registering dealings 
comes first and then this declaration. In declaring the effect of a 
certificate either of two alternatives could have been adopted. It 
could have been provided that any person declared in a certificate 
to be entitled to any interest in land became by such declaration 
so entitled. This would have substituted for the common law 
title of the applicant a new statutory title, or if the applicant had 
no common law title would have given him a statutory title pre- 
vailing over the common law title of some other person. In fact, 
however, the provisicn made is that the certificate shall be con- 
clusive evidence that the person named as having an interest is 
entitled to the interest. This section, which will be referred to 
as the evidence section, thus does not purport to create a new 
title, but merely, in form at least, makes the certificate of title 
evidence of title, and, read by itself, shuts out other evidence. The 
implication is that the basis of title is something other than the 
certificate; so that exceptions to the conclusiveness of the certificate 
can be more readily recognised than if the certificate was the 
origin of title. 

Although the terms of the evidence section (N.S.W.40, V.67, 
Q.33, T.33, S.A.80, W.A.63) are absolute except in South Aus- 
tralia, in fact the section is subject to important exceptions. As 
was said by Dixon J. in Clements v. Ellis (51 C.L.R. 217, 239) it 
“cannct be understood as more than a general statement to be 
read subject to other provisions”, or, as it was put in Marsden v. 
M’Alister (8 N.S.W.L.R. (L.) 300, 307), the paramountcy section 
(N.S.W.42, V.72, Q.44, T.40, S.A.69, W.A.68) must be read as a 
proviso to the evidence section. This is only one of many badly 
drafted provisions in the Acts; and indeed the proper construction 
of the Acts must take into account the fact that they are in many 
instances badly drafted. 


The evidence section, of course, works in favour not only of 
the fee simple or other owner to whom the certificate is issued, 
but also of any other person who is recorded on the certificate as 
holding an interest, e.g. a term of years or a mortgage, and who 
is thus the registered proprietor of that interest. The certificate 
of title is just as much evidence of title to that interest as it is of 
title to the principal estate for which the certificate was issued. 

The paramountcy section, although one of the most import- 
ant in the Act, is not so much concerned with declaring the title 
of a proprietor to an interest for which he is registered, as with 
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indicating how he stands in relation to the interests of other 
persons. It provides that, with certain exceptions, the registered 
proprietor shall hold subject to interests registered and free of 
interests not registered. This of course must mean, not that he 
holds subject to all the interests that are registered, but that he 
holds subject to such of the interests registered as bind him 
according to ordinary principles of law. For example, if A is 
shown as proprietor in fee simple, B as having a term of seven 
years, and C as having a mortgage subsequent to B’s lease, B 
will not hold subject to C’s mortgage, but C will hold subject to 
B's lease. But if an interest covered by the section is not regis- 
tered, any registered proprietor holds free of it (subject tc the 
exceptions set out) whatever might be the position under the 
general law. 

The question arises, however, whether the interests covered 
by this secticn include all interests, or only legal as opposed to 
equitable interests, or only interests required to be registered as 
opposed to interests that may arise without registration. 

Before this question is considered, however, it will be as 
well to look briefly at the other sections which give protection to 
a registered proprietor, for the light they throw on the effect 
of the paramountcy section. At a later stage they will be examined 
in more detail. 

OTHER PROTECTING SECTIONS. 

In the Queensland Act s. 45 includes the provision that an 
instrument endorsed with a memorandum showing that it has 
been registered shall be received in all courts as conclusive evi- 
dence of the particulars contained in the instrument; but in other 
Acts the provision (N.S.W.38, V.59, T.38, S.A.52, W.A.57) is 
merely that a certificate of registration endorsed on the instru- 
ment shall be conclusive evidence that the instrument has been 
registered. 

A section which may be called the notice section (N.S.W.43, 
V.179, Q.109, T.114, S.A.186, W.A.134) provides that a person 
dealing with a registered proprietor shall not, except in case of 
fraud, be affected by actual or constructive notice of any trust or 
unregistered interest. This provision does not affect unregistered 
legal interests, since the doctrine of notice relates only to equities: 
under the general law a transferee takes subject to prior legal 
interests independently of notice. As to equitable interests, under 
the general law a person taking a legal interest takes subject to 
the same equities as were enforceable against his transferor unless 
he is a bona fide purchaser for value without notice. If he is a 
volunteer ‘or does not take bona fide, he is bound irrespective of 
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notice; if he is a bona fide purchaser for value, notice is necessary 
to make the equity enforceable against him. Under the Act, 
notice is immaterial. This leaves the volunteer or the mala fide 
taker subject to a prior equity even without notice; but it frees 
the bona fide purchaser for value from liability to the equity even 
if he has notice. 

Complementary to the paramountcy section is the provision 
(N.S.W.124, V.244, Q.123, 7.124, W.A.199) that no action of 
ejectment shall lie against a registered proprietor except in the 
case of a lessee or encumbrancer in default and the cases (fraud, 
wrong description, etc.) which are exceptions to the paramountcy 
section. The provision seems to be unnecessary, and is omitted 
from the South Australian Act; but it does confirm the earlier 
provision in so far as interests giving possession of the land are 
concerned. It seems to be defective, however, in that it bars an 
action by an unregistered lessee who has been turned out by his 
lessor, and leaves a doubt as to the power of a registered lessee 
to bring an action in the same circumstances. 

More important is the provision (N.S.W.135, V.247, Q.126, 
T.126, $.A.207, W.A.202) that nothing in the Act is to be so 
interpreted as to subject to an action of ejectment, or action for 
damages or deprivation of estate or interest, any purchaser bona 
fide for value on the ground that the proprietor through whom he 
claims was registered through fraud or error. (The Queensland 
section is wider and covers any grounds.) The notice section 
protects only against equities, but this section protects the trans- 
feree against unregistered legal claims which were enforceable 
against the transferor because they came within exceptions to the 
paramountcy section. 

We may now proceed to a fuller examination of the effect 
of these and other provisions on the position of a person registered 
as proprietor of an interest. The first question to be considered 
is that raised earlier, whether the interests covered by the para- 
mountcy section include all interests, or only legal as opposed to 
equitable interests, or only interests required to be registered as 


opposed to interests that cannot or need not be registered. 


THe Paramountcy SEcTION. 

Firstly the position as to equities must be noted. The Acts 
themselves recognise that trusts may exist (N.S.W.82, V.55, Q.77, 
T.66, S.A.162, W.A.55), the caveat system protects rights which 
under the general law are enforceable as equities, and it has again 
and again been held in judgments of the highest authority that 
other equities as well as trusts are enforceable against a registered 
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proprietor. On the other hand, it is specially provided (N.S.W.82, 
V.55, Q.79, T.66, S.A.162, W.A.55) that trusts are not to be 
entered in the register book. If trusts at least (whatever may 
be the position as to other equities) are recognised, but it is 
expressly provided that they may not be registered, and at the 
same time the Act provides that a registered proprietor holds 
free of interests not registered, we have provisions which it is 
impossible to reconcile except on the basis that the paramountcy 
section does not refer to trusts. Then, unless it is held, contrary 
to all authority and also to express provision in Queensland (Act 
of 1877, s.51) and South Australia (s.249), that other equities are 
abolished, the paramountcy section must be treated as referring 
only to legal interests. This is supported also by its context. It 
comes after provisions relating to the registration of legal estates 
and interests; and it is a natural corollary to these provisions 
that the Act should then declare that a registered proprietor holds 
subject to such of these interests as are registered and free from 
those that are not. Treated as a corollary to these provisions it 
would indeed seem naturally to refer not to all legal interests 
that might exist, but only to those legal interests for the registra- 
tion of which the Act makes provision. 

This approach solves a difficulty that arose under the earlier 
versions of some of the Acts. They made provision for leases 
exceeding three years, but said nothing of short terms or periodic 
tenancies. If the paramountcy section had applied to all interests 
not* registered a short term lessee could not have enforced his 
unregistered interest everi against a registered proprietor who 
himself had made the lease. (Quaere whether refusal by a 
proprietor to recognise an interest created by himself can be 
treated as fraud.) But if the section were construed as applying 
only to registrable interests there was nothing to prevent the 
general law from applying in this case. 


However a different solution from this was adopted by the 
New South Wales Full Court in Josephson v. Mason (12 
N.S.W.S.R. 249) decided before par. (d) was added to s. 42 of the 
New South Wales Act. Cullen C.J. held that the lessor was 
estopped from denying the interest he had granted. Sly J.. 
however, and Ferguson J. also, though less explicitly, held that 
the paramountcy section refers only to interests in existence when 
the holder got his certificate, not to interests created subsequently 
by himself: A similar explanation was put forward earlier in 
Cuthbertson v. Swan (11 S.A.L.R. 102) to account for the en- 
forceability of equities. As between the lessee and the proprietor 
who granted the lease, this construction has the same effect as 
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the one put forward by the writer. But as between a voluntary 
transferee and the lessee there is a difference. On the Josephson 
v. Mason principle, the voluntary transferee would take free of 
the unregistered lease, while on the writer’s submission the lease 
weuld be valid against him also. 


Consideration of some other features of the legislation sug- 
gests that an even more limited construction of the section might 
be justified. Most of the Acts make no provision as to easements 
arising by implication or prescription. It seems hardly likely 
that the legislature intended to abolish this branch of the general 
law, and yet the paramountcy section, as usually interpreted, 
stands in the way of recognising them. Again, though the Acts 
now have express provision one way or the other about the 
acquisition of title by adverse possession, there are some which 
once did not. Yet the Privy Council held in Belize Estate and 
Produce Co. v. Quilter ( [1897] A.C. 367) that where not ex- 
cluded the Statute of Limitations applies, and that a legal title 
may be acquired without registration. Similarly, interests created 
by other statutes have been held enforceable although not reg- 
istered, as in Mate v. Nugent (7 N.S.W.S.C.R. 314) (title of 
conditional purchaser under Crown Lands legislation). These 
cases raise no difficulty, and are consistent with the paramountcy 
provision, if that provision.is construed as extending only to 
interests for which the Act provides a mode of creation necessarily 
involving registration. ‘The Act, it is suggested, leaves a pro- 
prietor free of an unregistered legal interest only if it is an 
interest which, according to other provisions of the Act, should 
have been registered to be effective. The prima facie meaning 
of the paramountcy section has to be cut down to a large extent, 
so as to exclude equities, and, originally in New South Wales and 
Queensland, short term tenancies. This being so, perhaps it can 
be cut down a little more so as to make it consistent with the 
omissions as well as with the express provisions in the Act. 


It must be admitted, however, that the view put forward is 
not the one that has generally been expressed in reference to the 
scope of the paramountcy section. This section has often been 
invoked to support freedom from all unregistered interests, in- 
cluding equities, either alone or in conjunction with the notice 
section; see for example! Butler v. Fairclough (23 C.L.R. 78, 90), 
Templeton v. Leviathan Pty. Ltd. (30 C.L.R. 34, 70), Wicks v. 
Bennett (30 C.L.R. 80, 89, 95), Stuart v. Kingston (32 C.L.R. 
309, 329). But these are cases of bona fide transferees for value, 
who are fully protected from equities by the notice section without 











212 The University of Queensland Law Journal 


the help of the paramountcy section; and where it is the pro- 
prietor himself who created the equity asserted against him, so 
that the notice section does not apply, he will appeal in vain to 
the paramountcy section. These general statements, therefore, 
can hardly be treated as having binding authority. As to unreg- 
istered legal interests, it is to be noted that in all States the 
interest of the short term tenant is now provided for, either 
specially or by protection given to all tenants in possession. Title 
by adverse possession also is now expressly dealt with in all the 
States. But the problem as to easements by implied or presumed 
grant still remains in most States, and is satisfactorily solved by 
the construction suggested. 


The alternative theory put forward in Cuthbertson v. Swan 
and Josephson v. Mason, that the paramountcy section applies 
only to interests in existence before the proprietor became 
registered and not to interests which he himself has created, 
allows the enforcement of equities in most cases where they are 
enforceable under the general law, and as to legal interests to 
some extent meets the problem of the unregistered tenancy and 
easements arising by implied grant or prescription. But it breaks 
down in one important case. It would free a proprietor from all 
equities created before he became registered, and so would pro- 
tect not only the bona fide purchaser for value but also the 
volunteer; and in particular it would make it dangerous to appoint 
a new trustee of land, for fraud would have to be proved against 
him to hold him to the trust. 


The Queensland and South Australian legislation, it is to be 
noted. specifically provides that equities are to be enforceable, 
except against bona fide purchasers for value duly registered, in 
the same manner as under the general law. In addition, the 
South Australian Act (s.71) provides that nothing in ss. 69 and 
70 (the paramountcy provisicn) is to be construed so as to affect 
rights under a contract for the sale or other dealing with the land, 
or the rights of a cestui que trust. The way to construe the 
sections so as not to affect these equities would appear to be to 


construe them as applying only to legal interests. 


EXCEPTIONS TO THE PaRAMOUNTCY PRovIsION,. 
Whether or not the application of the paramountcy section 
is limited to interests which can arise only by registration, there 


are important exceptions to the general provision that a registered 


proprietor takes free of interests not registered. 
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‘These concern— 
(1) Fraud; 
(ii) Erroneous description of the land; 


(ii) Prior and competing certificates of title; 
(iv) Unregistered easements; 
(v) Unregistered tenancies. 

In Victoria, South Australia, and Western Australia, there 
are further exceptions, such as reservations in the grant and 
rates and statutory charges. 

Thus if X induces a registered proprietor, A, who thinks he 
is signing as a witness, to sign a document which is a transfer 
from him to X, and X registers the transfer, he cannot rely on 
the paramountcy section against A. Similarly if A sells land to 
X, and by some error the certificate covers five acres whereas 
the instrument dealt with only four acres, X cannot insist on 
retaining the acre not intended to be transferred. 

The question arises: What is the nature of A’s right to the 
land wrongly registered as being held by X? The paramountcy 
section does not expressly give the answer, but other sections do 
so clearly enough. A later section (N.S.W.124, V.244, Q.123, 
T.124, W.A.199) provides that no action of ejectment shall lie 
against a registered proprietor except in certain cases, including 
the cases of fraud, prior certificate, and wrong description of the 
land. It is not positively provided that in the excepted cases an 
action of ejectment will lie, but this is clearly contemplated; and 
when this provision was first made an action of ejectment lay only 
in respect of a legal estate. This is a clear indication that the 
exceptions in the paramountcy section were regarded by the 
legislature as leaving, in these cases, a legal title in a person not 
registered. (Note also the implication from N.S.W.135, V.247, 
Q.126, 'T.126, S.A.207, W.A.202.) That is to say, in the illustration 
given above, A, although removed from the register, retains his 
legal estate, and X, although registered, has no estate at all. See 
Marsden v. M’Alister (8 N.S.W.L.R. (L.) 300, 307) and Rourke 
v. Scheweikert (9 N.S.W.L.R. (L.) 152). 


Fravp. 

The Acts do not define what constitutes fraud, though most 
of them contain a provision that notice of a trust or unregistered 
interest is not of itself to be imputed as fraud (N.S.W.43, V.179 
T.114, S.A.186 (see also s.72), W.A.134). The question of what 
constitutes fraud has been considered in a large number of cases, 
and the matter will not be pursued here. 

A further question concerns the stage at which fraud must 
occur in the history of a title for the case to be a case of fraud 
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within the meaning of those words in the paramountcy section. 
The section does not in terms restrict the fraud to fraud by the 
person currently registered; and if it had been intended so to 
restrict it, it is surprising that the legislature did not use some 
such phrase as “except in case of fraud by such proprietor”. 
The fraud may be fraud in the process of obtaining registration, 
which was committed by the applicant or his agent or to which 
he or his agent was accessory. But the question arises whether 
it may also be fraud to which he was not a party, but which led 
up to registration. 

In the case of initial registration, it would seem to be only 
fraud occurring in the course of the application that will affect 
the validity of the title that is registered. Suppose for example 
that X has an Old System title to land, that S, being in possession 
of his title deeds, forges a conveyance to A, and that A then 
brings the land under the Act. Here there is fraud which leads 
up to A’s becoming registered, but, it is submitted, it is not such 
fraud as will invalidate A’s title. The very purpose of the 
evidence section and the paramountcy section, taken in conjunc- 
tion with the provisions for bringing land under the Act, is to give 
a valid title to a successful applicant for registraticn even though 
he was not previously entitled. And if an honest mistake as to 
title without fraud on anyone’s part does not vitiate a registered 
title, there seems to be no good reason why an honest mistake 
resulting from someone else’s fraud should be treated differently. 
It seems more reasonable to construe the words “in case of fraud” 
as relating only to fraud in the application. For an example 
of a fraudulent application, registration under which did not 
deprive an unregistered true owner of his legal title, see Brady 
v. Brady (8 S.A.L.R. 219). 

The position of a person who becomes registered in place of 
a previous registered proprietor is not necessarily the same. If 
the title of a registered proprietor is invalid because of his own 
fraud, so that on ordinary legal principles he could not pass a 
title to a transferee, it is not clear that the paramountcy section 
in itself has any different result. The transferee from him has 
a title good “except in case of fraud”, but this may well be 
treated as a case of fraud; for here there is a registered title 
which very directly has its origin in fraud, whereas in the case 
of initial registration the registration of the innocent applicant 
does not follow directly and as it were mechanically from the 
fraud, but depends on the decision of the examining officer. 
Evidently the legislature did not consider that the paramountcy 
section protected the transferee (which it would have done if 
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the fraud there mentioned had to be fraud on the part of the 
person registered), for there are subsequent provisions quite 
inconsistent with this idea. ‘There is the section (N.S.W.124, 
V.244, Q.123, T.124, W.A.199) dealing with ejectment against a 
registered proprietor, which recognises, but does not pcsitively 
provide, that ejectment may be brought against a person deriving 
otherwise than as a transferee bona fide for value from or through 
a person registered through fraud. If a voluntary transferee 
from a person registered through fraud was not within the excep- 
tion cf fraud in the paramountcy section, that section would 
confirm his title and there could be no question of ejectment 
against him. The section which protects the bona fide purchaser 
for value (N.S.W.135, V.247, Q.126, T.126, W.A.202) favours the 
same construction, for by restricting protection to this class of 
transferee it shows that other transferees may be unprotected 
although not personally guilty of fraud. The result is that it 
cannot be said that fraud in the paramountcy section means only 
fraud brought home to the person registered. ‘The exception can 
cover other cases. The above remarks do not apply to the South 
Australian Act, where the position is made clear, in the same 
sense, by the paramountcy section itself (s.69). 


In Assets Co. v. Mere Roihi ( [1905] A.C. 176) it was said 
that “the fraud which must be preved in order to invalidate the 
title of a registered purchaser for value, whether he buys from 
a prior registered owner or from a person claiming a title certified 
under the Native Land Acts, must be brought home to the 
person whose registered title is impeached or to his agents” 
(p. 210). This dictum, in the context where it occurs, is liable 
to give the impression that the Privy Council were by it indicating 
the scope of the exception of fraud in the paramountcy section, 
and were saying that for the purposes of this exception fraud 
must be brought home to the person registered. But examined 
carefully it will be seen to say no more than has been said above, 
for it is specifically restricted to the case of the purchaser for 
value. There may however have been some confusion. The 
sections of the New Zealand Act just previously referred to in 
the judgment (like the corresponding Australian sections) say 
nothing about “fraud which musi be proved in order to invalidate 
the title of a registered purchaser for value”. The paramountcy 
section contains the exception of fraud, but except in South 
Australia this exception does not mention purchasers for value. 
‘The later sections deal with purchasers for value, but in con- 
nection with them speak of bona fides, not fraud; and, as will 



































216 The University of Queensland Law Journal 


be suggested later, lack of bona fides may be proved without 
fraud necessarily being proved. 

A third question relates to the effect of fraud once it has 
been established. The paramountcy section does not say that in 
case of fraud a registered proprietor has no title. It says nothing 
positive, and contains merely the negative provision that the 
general rule laid down in the section does not apply where there 
is fraud. The result, it is suggested, is that where fraud is 
proved against a proprietor, his position is what it would be 
under the general law. 

Now under the general law a person who by fraud procures 
a conveyance to himself may or may not acquire the legal title, 
according to the circumstances; and the position will be the same 
if the land is under the Act. If the fraud is such as to make the 
instrument of conveyance void ab initio, no title passes. ‘This 
will be the case where the fraud consists of forgery, or where 
the circumstances make a plea of non est factum available. For 
example, if X gets A, a registered proprietor, to sign a transfer 
in which he is described as transferor whereas he thinks he is 
signing as a witness, and in the circumstances the court holds 
that A is not bound by his act, registration by X will not give 
him the legal title. In this case A will be able, as legal owner, 
to recover the land by action of ejectment, and thereupon have 
his name restored to the register. 

But if on the other hand A executes a genuine transfer to X, 
but is induced to do so by a fraudulent representation by X, the 
legal title will pass to X, and A will have merely an action for 
damages at law, or an equitable claim to a reconveyance by X. 
A case illustrating this point in a rather obscure way is Frawley 
v. Ewing (1883) (9 V.L.R. 197). The plaintiff alleged trespass 
to his land and carrying away his goods. ‘The defendant’s plea 
was that neither the land nor fixtures thereto were the plaintiff's. 
By his replication the plaintiff alleged that he had held a certifi- 
cate of title to the land and was induced by the fraud of the 
defendant to sign a transfer to the defendant, which was 
registered. The defendant demurred, and the demurrer was 
upheld on the ground that the replication was bad as involving a 
departure in pleading. By the replication it was implied that a 
title had passed to the defendant, contrary to the allegation in 
the declaration. As Holroyd J. said: “It admits a transfer good 
until displaced.” 

Wronc Description. 


Lack of space prevents detailed discussion of this and some 
other exceptions to indefeasibility. Apart from cases of initial 
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registration, the governing principle, it is suggested, is that a 
description in a certificate of title is wrong only if (i) the entry 
in the register departs from the description in the instrument on 
the basis of which the entry was made, or (i1) the description 
in the certificate, although following the instrument, extends to 
land not covered by the certificate of the proprietor who executed 
the instrument. In a case of subdivision it is not a wrong 
description if the certificate correctly follows the instrument, but 
by mistake the instrument did not follow the terms of the prior 
contract between the parties. 
Prior CERTIFICATE. 

‘Two main principles are suggested. 
(i) Priority means priority as between the first certificates issued 
upon independent applications te bring the one parcel of land 
under the Act, so that a subsequent certificate has the order of 
priority that belonged to the certificate which it represents. 
(ii) A prior certificate open to challenge on the ground of fraud 
or wrong description will not prevail against a subsequent certifi- 
cate not open to challenge. 


OmiITTED EASEMENTs. 


In New South Wales, Queensland, Tasmania, and South 
Australia a registered proprietor’s freedom from unregistered 
interests does not extend to the case of the omission or mis- 
description cf easements. The natural construction to put on the 
word “omission” is that it refers to non-registration where there 
should have been registration; and that the cases contemplated 
by the legislature were cases where on the first bringing of land 
under the Act an existing easement was not registered. Mis- 
description is perhaps similarly limited to initial registration. The 
words could however also extend to the case where on transfer 
a previously registered easement is by error omitted or mis- 
described. 

It is submitted, nevertheless, that on the construction of the 
paramountcy section put forward earlier, easements may arise by 
implied grant and be enforceable although not registered. Jobson 
v. Nankervis (44 N.S.W.S.R. 277) and the New Zealand cases 
there cited do not stand in the way of this view, apart from 
Mackechnie v. Bell (28 N.Z.L.R. 348), for they are cases not of 
implied grant but of attempts at express grant ineffectual be- 
cause there was no registrable instrument. Mackechnie v. Bell 
comes nearer to being a case of implied grant, but it was decided 
on the authority of earlier cases, as though they were similar, 
when in fact they were cases of ineffectual express grant. 
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UNREGISTERED "TENANCIES. 


The position varies in the different States and in each case 
now depends on express provision in the Act, though in New 
South Wales (s.42(d) ) and Western Australia (s.68) the express 
provision relates only to tenancies created before a transfer to 
the current registered proprietor. The draftsman evidently had 
an eye to the decision in Josephson v. Mason. 


ERRORS. 


In all the Acts power is given to the Registrar to correct 
€rrors in certificates of title, or in the register book, or in entries 
made therein, and to supply entries omitted to be made 
(N.S.W.12(d),  -V.233(b), Q.11(4), T.ll(iv), 5$.A.230(4), 
W.A.IR8(ii) ). A question arises as to what is an error for the 
purpose of this provision. Without pursuing the matter in detail, 
or discussing the authorities, it may be suggested that the errors 
referred to here are errors made by the Registrar or his officers 
in the course of writing certificates or making entries on them. 
That is to say, it is his own errors he can correct, not the errors 
of other people. For example, if the description of the bound- 
aries of land in a certificate varies from the description in the 
application for initial registration or in the instrument of transfer, 
as the case may be, there is an error which the Registrar can 
correct. But if the error was made by a party or parties in the 
application or the instrument of transfer, which the certificate 
correctly copies, there is not an error within the meaning of this 
provision. Again, if the Registrar registers a document of a 
type nct made registrable under the Act (e.g. a purported trans- 
fer or lease, valid under the general law but not in statutory 
form) or ineffectual for its purpose even under the general law 
(e.g. a document purporting to create an easement but not under 
seal and not in statuto1y form) this again will be an error that 
can be corrected. Similarly, registration of a forged instrument 
would appear to be an error which the Registrar could correct 
on becoming satisfied that it was a forgery. On the other hand, 
if a public body purports to resume land and the appropriate 
document is registered, and it then clearly appears that the 
resumption was ultra vires, this error, being made by the public 
body and not by the Registrar, is not an error which he can 


correct. As to this last matter the opposite view is expressed by 
Roper C.J. in Eq. in Caldwell v. Rural Bank of New South Wales 
(69 N.S.W.W.N. 246, 254) and by Salmond J. in Boyd v. Mayor 
etc. of Wellington ( |1924| N.Z.L.R. 1174, 1215). But a power 
to correct errors in this sort of case assumes a power in the 
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Registrar to decide questions of law and fact which may well be 
difficult and important; and it is not clear that the legislature 
intended to confer such a judicial power on the Registrar. 

The case of an error that may be corrected is another ex- 
ception to the conclusiveness of the register, for to the extent of 
the error a person registered cannot rely on his registration. 


REGISTRATION OF Vow INSTRUMENT. 

Judicial opinion has been sharply divided on the question 
whether registration under a vcid instrument gives an indefeasible 
title. An instrument may be void by reason of forgery, or 
because the party who executed it was under a mistake as to its 
nature, or because it was not within the capacity or power or 
authority of the party executing it. In some such cases (e.g. 
forgery or lack of capacity) the Registrar may be in a position 
to refuse registration; but in others (e.g. mistake as to the nature 
of the document) he may have no chance of questioning it, and 
in others again (e.g. ultra vires governmental acquisition) it may 
be improper for him to examine the validity of the governmental 
act. The question is whether in these cases a void instrument 
accepted by the Registrar is just as effectual as a valid one. 

In a few early cases the view was adopted that, subject to 
exceptions specified by the Act, registration gives an indefeasible 
title even though the instrument registered was a forgery. This 
view was expressed obiter in Bailey v. Cribb (1884) (2 Q.L.J. 
42); and in O'Connor v. O'Connor (1887) (9 A.L.T. 117), 
decided between the Full Court and the Privy Council decisions 
in Gibbs v. Messer, mortgagees registered under an instrument 
in which one joint proprietor forged the signature of the other 
were held to be entitled. 

Since Gibbs v. Messer ( [1891] A.C. 248), however, it has 
been generally accepted that a person registered under a forged 
instrument is liable to have the entry in his favour removed from 
the register. In this case, a solicitor Creswell, who had custod; 
of Mrs. Messer’s documents of title, forged and registered a 
transfer to a fictitious person Hugh Cameron. He then executed 
a mortgage purporting to be signed by Cameron, and misappro- 
priated the moneys lent. Two questions arose, firstly, whether 
Mrs. Messer could be re-registered as proprietor; secondly, 
whether on re-registration she took subject to the mortgage. 

The first question raised no difficulty, for it was clearly 
impossible to leave on the register the name of a fictitious person. 
But the ground given by the Privy Council should be noted: “It 
is clear that the registration of the name of Hugh Cameron, a 
fictitious and non-existing transferee, cannot impede the right of 
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the true owner Mrs. Messer, who has been thereby defrauded, to 
have her name restored to the register” (p. 253). The mention 
of fraud suggests that the Privy Council viewed this as being a 
case of fraud, and so as being within the exception of fraud in 
the paramountcy section. However this is not clear, and the 
main basis may have been the non-existence of Cameron. But 
the decision on this part of the case may also have rested, or at 
any rate may be supported, on the principle laid down in dealing 
with the second and main question, that the registration of a 
forged instrument does not pass a title. 


The second question was discussed in more detail. Lord 
Watson, who delivered the judgment cof the Privy Council, did 
not examine in detail the relevant provisions of the Victorian Act, 
but laid down certain propositions indicating their effect. 


“In the present case, if Hugh Cameron had been a real 
person whose name was fraudulently registered by Creswell, his 
certificates of title, so long as he remained undivested by the 
issue of new certificates to a bona fide transferee, would have been 
liable to cancellation at the instance cf Mrs. Messer; but a 
mortgage executed by Cameron himself, in the knowledge of 
Creswell’s fraud, would have constituted a valid incumbrance in 
favour of a bona fide mortgagee” (pp. 254, 255). 

A later passage makes clear the basis on which the Privy 
Council considered that Mrs. Messer would have been entitled 
to have her name restored to the register. “Although a forged 
transfer or mortgage, which is void at common law, will, when 
duly entered on the register, become the root of a valid title, in 
a bona fide: purchaser by force of the statute, there is no enact- 
ment which makes indefeasible the registered right of the trans- 
feree or mortgagee under a null deed.” This shows that, in the 
opinion of the Privy Council, a person registered by means of a 
forged instrument is not liable to attack only on the basis of 
fraud, but on the basis that the instrument is a nullity. This is 
supported by dicta uttered during argument and quoted by 
Dixon J. in Clements v. Ellis (51 C.L.R. 217, 240). Lord Her- 
schell, discussing the evidence section, said that while the state 
of the register might be conclusive so long as it stood, that was 
not a reason why there should not be power to rectify it and set 
it right. Lord Watson said: “The provisions of this Act seem 
to be perfectly consistent, if you assume what appears to me, at 
present, to be the meaning of the legislature, that down to this 
point they are dealing with nothing except genuine instruments.” 

In Assets Co. v. Mere Roihi ( [1905] A.C. 176) there is a 


reference to Gibbs «. Messer which by some people appears to 
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be regarded as detracting from the authority of that case. “It 
was urged by counsel that the decision of this Board in Gibbs »v. 
Messer shows that it is not in all cases essential to bring fraud 
home tc the registered owner. This is true; but the case is not 
really in point. As already explained, in Gibbs v. Messer two 
bona fide purchasers were on the register, and the case turned 
on the non-existence of any real person to accept a transfer and 
get registered himself, and then to make a transfer to some one 
else. Moreover, forgery is more than fraud, and gives rise to 
considerations peculiar to itself” (p. 211). At first sight this 
passage suggests that Gibbs v. Messer was a decision resting on 





peculiar circumstances—and Baalman (Torrens System in New 
South Wales, p. 161) even reads it as suggesting that Gibbs 
Messer was a peculiar decision. But the reference to forgery as 
giving rise to considerations peculiar to itself must be read with 
regard to the context. The respondents’ case in Assets Co. 
Mere Rothi was based, in part, on fraud by persons other than 
the appellants (see p. 211). Apparently it was argued that fraud 
invalidating a certificate need not be fraud brought home to the 
registered proprietor, and Gibbs v. Messer was cited in support. 
In meeting this argument the judgment admitted that, as in Gibbs 
v. Messer, a certificate may be invalidated without there being 
fraud brought home to a purchaser for value, but denied that 
this could be on account merely of fraud by someone else. It was 
because in that case there was something cther than fraud, viz. 
forgery. It is true that forgery was said to raise questions peculiar 
to itself; and as compared with fraud so it does. But there is 
no need to read the passage as declaring that there can be no 
other basis of invalidity. If however it should be so read, then 
it is only obiter, and if inconsistent with any part of the ratio 
decidendi in Gibbs v. Messer can hardly be regarded as over- 
ruling it. 

This brings us to the question of the principle on which 
Gibbs v. Messer was decided. In view of the language used in 
the judgment it seems hardly to be the case that the decision 
rested on nothing more than “the non-existence of any real person 
to accept a transfer and get registered himself, and then to make a 
transfer to someone else”. It was not a decision confined to special 
facts, and resting on a rule invented to meet no more than those 
special facts. This is shown by the following passages in the 
judgment. 

“Those who deal, not with the registered proprietor, but 
with a forger who uses his name, do not transact on the faith of 
the register; and they cannot by registration of a forged deed 
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acquire a valid title in their cwn person, although the fact of 
their being registered will enable them to pass a valid right to 
third parties who purchase from them in good faith and for 
onerous consideration” ( [1891] A.C. at p. 255). Here is a 
general statement that a forged instrument gives no title to a 
real person who becomes registered under it. 

“The real character cf the criminal acts perpetrated by 
Creswell differs in no respect from what it would have been had 
Hugh Cameron been a real person, whose name was put upon 
the register by him, and used by him in a forged deed creating 
an incumbrance” (p. 257). This passage shows that the Privy 
Council did not regard the non-existence of Cameron as being 
the essential basis of their decision. The essential feature of 
the mortgage to the McIntyres was that it was a forgery. 

“Although a forged transfer or mortgage, which is void at 
common law, will, when duly entered on the register, become 
the root of a valid title in a bona fide purchaser by force of the 
statute, there is no enactment which makes indefeasible the 
registered right of the transferee or mortgagee under a null deed. 
The McIntyres cannot bring themselves within the protection of 
the statute, because the mortgage which they put upon the 
register is a nullity. The result is unfortunate, but it is due to 
their having dealt, not with a registered proprietor, but with an 
agent and forger, whose name was not on the register, in reliance 
upon his honesty. In the opinion of their Lordships, the duty 
of ascertaining the identity of the principal for whom an agent 
nrofesses to act with the person who stands on the register as 

roprietor, and of seeing that they get a genuine deed executed 
by that principal, rests with the mortgagees themselves; and if 
they accept a forgery they must bear the consequences.” 

This last passage broadens the ratio decidendi still further. 
The mortgage was invalid because the instrument registered was 
a nullity—a nullity because it was forged. This is a much broader 
principle of decision than the mere non-existence of the registered 
proprietor; and nullity is broader than forgery. If a registered 
title 1s invalid because the instrument is a nullity, other grounds 
cf nullity are let in as well as forgery. 

In view of these passages, it is submitted, Gibbs v. Messer 
cannot be dismissed as a very special case the decision in which 
is limited to the non-existence cf the proprietor supposed to have 
executed a transfer or mortgage. A brief and obscurely worded 
reference to it in a later case, concerned with a different class 
of facts, cannot be treated as overruling the clearly expressed 
principle on which the case was actually decided, viz. that the 
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mortgage in question was invalid because the instrument regis- 
tered was a nullity, being a forgery. 

This exception to indefeasibility, of course, is not one of 
those expressly recognised by the Act. -It rests on a judicial 
construction of the Act as a whcle, it being assumed that the 
legislature, in granting indefeasibility to a registered title 
obtained by the registration of an instrument, was contemplating 
only genuine instruments. It involves construing the Act con- 
sistently with a general principle of common law that forged 
documents can have no effect, on the assumption that if the 
legislature had intended to depart from this hitherto funda- 
mental principle it would have expressed its intention more clearly 
than it has done. 

This implied exception being admitted in one case of nullity 
it is difficult to see how it can be rejected in other cases of nullity. 
On this point however there has been considerable difference of 
judicial opinion. 

In Boyd v. Mayor etc. of Wellington ( [1924] N.Z.L.R. 
1174) a proclamation was made purporting to vest the plaintiff's 
land in the Wellington Corporation. ‘The proclamaticn was 
registered, so that the Corporation appeared as the registered 
proprietor of the land. The validity of the proclamation was 
challenged, and the question was considered, assuming the pro- 
clamation to be void, whether the register could be rectified by 
restoring the plaintiff's name as proprietor. By a majority of 
three to two the New Zealand Court of Appeal held that the 
registered title of the Corporation was indefeasible. 

The majority regarded Assets Co. v. Mere Roihi as deciding 
that in the absence of fraud, and where there is no forgery as in 
Gibbs v. Messer, the fact of registration is conclusive. ‘The 
minority took the view that Assets Co. v. Mere Rothi was net 
concerned with the sort of question that arose in this case, and 
that this case was governed by Gibbs v. Messer, there being no 
difference between instruments void for forgery and those void 
for any other reason. Salmond J. summed up his view in the 
following words: “The registered title of A cannot pass to B 
except by the registration against A’s ttle of a valid and operative 
instrument cf transfer. It cannot pass by registration alone 
without a valid instrument, any more than it can pass by a valid 
instrument alone withcut registration.” 

In Clements v. Ellis (51 C.L.R. 217) which involved the forged 
discharge of a mortgage, so that an innocent transferee became 
registered free of the mortgage, Dixon J. accepted the view of 
the minority in Boyd’s Case as to the broad application of the 
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principle of Gibbs v. Messer. In Coras v. Webb ({1942] St.R.Qd. 
66) Philp J., accepting the same view, held that a mortgage by 
an infant could be avoided and removed from the register; but in 
Percy v. Youngman ( [1941] V.L.R. 275) Martin J. took the 
opposite view, holding that a registered transfer by an infant 
could not be avoided. Necte also the opinion expressed by 
Harding J., obiter, in Gilbert v. Bourne (6 Q.L.J. 270) that a 
transfer signed in blank is void and does not by registration pass 
a title. The recent decision of the New South Wales Full Court 
in Caldwell v. Rural Bank of New South Wales (69 N.S.W.W.N. 
246) tilts the balance of authority in favour of the broader 
principle of nullity. 


This case was very similar to Boyd v. Mayor etc. of Welling- 
ton. The Rural Bank desired to acquire land owned by the 
plaintiff, and the procedure followed involved a notification in the 
Gazette, purporting to be made under statutory authority, 
declaring that the land was resumed and was vested in the 
Minister for Public Works. In accordance with s.196A(3) of the 
Conveyancing Act 1919-1932 a notice of resumption was sent to 
the Registrar-General, and he, in accordance with s.46A of the 
Real Property Act, made an entry in the register to the effect 
that the land had become vested in the Minister. There were 
to be further steps by which the title would pass to the Bank. 
The report does not indicate exactly what order the plaintiff 
sought, but it is clear that he sought to have the entry removed 
and to be restored to the register as registered proprietor. The 
defendants demurred, but the exact terms of the demurrer are 
also not indicated in the report. 


The Full Court held that the resumption was not within the 
terms of the relevant legislation and so was invalid; and the 
question then was whether this was immaterial once the Minister 
became registered. There was also a question whether the entry 
in the register operated, accoding to the provisions of the Real 
Property Act, to register the Minister as proprietor. 


For the purpose of his decision Owen J. assumed, without 
deciding, that the Minister had been registered as proprietor. He 
discussed the conflict of opinion indicated above, and adopted the 
view of Dixon J. in Clements v. Ellis and the minority in Boyd’s 
Case. He therefore decided the demurrer against the defendants. 


Roper C.J. in Eq. also decided against the defendants, but 
on different grounds. In the first) place he held that the Minister 
Was not a registered proprietor, because the notice of resumption 
was not an instrument affecting land, whereas by s. 35 a person 
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becomes a registered proprietor by registration of an instrument 
aflecting land. 

Secondly, assuming that the Minister was a registered pro- 
prictor, there were two grounds for giving relief to the plaintiff. 
One was that the entry in the register was made in error, because 
the notice sent to the Registrar-General was not a notice of 
resumption as no resumption had validly been effected. Under 
s. 12(d) the Registrar-General had power to correct the error. 
Tie other ground was that the plaintiff had a personal equity 
against the Minister. If the Minister had the estate, it was an 
estate acquired by a mistake and he was a bare trustee for the 
plaintiff. If he did not have the estate, he had by a mistake 
placed a blot on the plaintiff’s title which he should have had 
removed. 

Street C.J. agreed that the plaintiff should succeed, but gave 
no reasons, merely saying that he had read the other judgments 
and desired to add nothing himself. 

The cases considered above are substantial authority for 
the principle that a void instrument passes no title to the person 
who becomes registered under it; and this is certainly the case 
where the instrument is a forgery: Gibbs v. Messer. In such 
a case the court will order the register to be rectified. 

A forged instrument may also operate in another way, by 
removing from the register an interest that should remain there; 
for example, when a forged surrender of a lease or a forged dis- 
charge of a mortgage is registered. Until further dealings occur, 
the situation in this case is essentially the same as where the 
interest remains on the register but a new proprietor is sub- 
stituted for a proprietor who should have remained registered. 
The essential thing is that a proprietor’s name is wrongly taken 
off the register; and whether a new proprietor is substituted or 
the interest itself disappears from the register is immaterial. 


APPLICATION OF EXCEPTIONS TO INDEFEASIBILITY. 


The exceptions to indefeasibility have been noted, and the 
meaning of the exceptions discussed in greater or lesser detail. 
But, as we have seen, the Act makes it clear that these exceptions 
do not apply in all cases. The various cases will now be examined 
in more detail. 


OriGINAL REGISTERED PROPRIETOR. 

A person registered as a proprietor when land is first brought 
under the Act clearly holds subject to all unregistered legal estates 
existing before he became registered and covered by the excep- 
tions listed above. 
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Proprietor CreatinG INTEREsT. 

A. registered proprietor who himself creates a legai interest 
which under the provisions of the Act is capable of existing 
without being registered holds subject to that interest; e.g. un- 
registered tenancies recognised by the Act or not invalidated by 
it. He also, it is submitted, holds subject to easements which on 
general law principles would arise against him under the doctrine 
of implied grant. Apart from interests arising under the statutes 
of limitation and other overriding statutes, these would appear 
to be the only legal interests capable of creation without regis- 
tration. Otherwise interests can be created only by the execution 
of an instrument, and the instrument is ineffectual to pass a 
legal title until it is registered. 


VOLUNTARY TRANSFEREE. 


Where a proprietor holds subject to unregistered legal 
interests, and he transfers or creates a new interest in favour of 
volunteer, the voluntary transferee is subject to the same un- 
registered interests. There is nothing in the paramountcy section 
or in any other section of the Act to free him from such interests. 


‘THE PuRCHASER FOR VALUE. 


In New South Wales, Victoria, and Western Australia, the 
exception of wrong description in the paramountcy secticn is 
expressly made by that section itself not to extend to the pur- 
chaser for value (not the bona fide purchaser for value). In 
South Australia it is the bona fide purchaser for value who is 
thus excepted. However, in the New South Wales, Victorian, and 
Western Australian Acts, as in other Acts, the main provision pro- 
tecting purchasers for value (N.S.W.135, V.247, Q.126, T.126, 
S.A.207, W.A.202) extends only to the bona fide purchaser; and on 
a view of the Act as a whole it seems unlikely that the legislature 
intended to give protection to a purchaser for value taking mala 
fide. In South Australia the exception of fraud also in the para- 
mountcy section is made by that section not to extend to the 
bona fide purchaser for value. Otherwise the exceptions in the 
paramountcy section are not thus limited, and consequently any 
protection to the purchaser for value must be sought elsewhere. 

In considering the effect of the main provisions protecting 
the bona fide purchaser for value it is useful to keep: two types 
of case in mind. One is the case where V is wrongly registered 
(e.g. by a forged transfer, or by error) when A should have 
continued to be registered, and V transfers to a bona fide pur- 
chaser for value (using this term to cover not only a transfer of 
the whole of V’s supposed interest, but also the creation of a 
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mortgage, lease, or other subordinate interest). The other is the 
case where V is properly registered for an estate or interest, but 
should hold subject to a subordinate interest in A which has 
been wrongly removed from the register, and P, a bona fide 
purchaser for value, gets a clear title from V. For example, V 
may hold subject to a mortgage to A. V provides his solicitor 
with money to pay off the mortgage, but the sclicitor misappro- 
priates the money, and, having access to the documents of title, 
forges and registers a discharge of the mortgage. V then transfers 
to P who becomes registered with a clear title. 


The question will be whether the protecting provisions cover 
both these types of cases. 


The section which deals most specifically with the purchaser 
for value is N.S.W.135, V.247, Q.126, T.126, $.A.207, W.A.202. 
But in considering it the effect of certain other sections should 
be kept in mind. 


Except in Queensland the notice section (N.S.W.43, V.179, 
T.114, S.A.186, W.A.134) provides that no person contracting ot 
dealing with or taking or proposing to take a transfer from a 
registered proprietor shall be required or in any manner con- 
cerned to inquire or ascertain the circumstances under or the 
consideration for which such proprietor or any previous pro- 
prietor was registered, or shall be affected by notice actual or 
constructive of any trust or unregistered interest, any rule of 
law or equity to the contrary notwithstanding. The Queensland 
section (s.109) merely provides that a transferee is not to be 
affected by notice. Except in South Australia this provision is 
qualified by the words “except in case of fraud”. The last part 
of the section, providing that a transferee etc. is not to be affected 
by notice, can only affect the enforcement of equities, for the 
enforceability of legal interests in no way depends on notice. (‘This 
provision, it is submitted, does not require a purchaser for value 
of a legal interest to be treated as taking bona fide in circum- 
stances where otherwise notice would affect his bona fides.) The 
earlier part of the section does not appear, in itself, to have any 
concrete effect. It does indeed imply that A, dealing with X, 
takes free of claims against X which do not appear on the 
register. That is to say, the exceptions to indefeasibility of title 
do not apply as against a transferee in respect of pre-existing 
unregistered interests. But although this general idea appears 
by implication, the actual terms of the provision are hardly 
positive enough, standing alone, to amount to an enactment of 
such a rule. 
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Moreover, the idea is expressed in terms too broad to be 
fully consistent with other provisions of the Act. Volunteers are 
not clearly excluded, but in other sections a clear distinction is 
drawn between the volunteer and the purchaser for value. 
Furthermore there is the exception of the case of fraud. In so 
far as this relates to the conduct of the transferee it implies that 
where his conduct falls short of fraud he is not concerned with 
the circumstances in which his transferor became registered. But 
where more specific provision is made it is only the bona fide 
purchaser who is protected; and there may be lack of bona fides 
which falls short of fraud: Hay v. Solling (16 N.S.W.L.R. (L.) 
60). If on the other hand the exception of fraud here extends 
to fraud by which the transferor became registered, a purchaser 
must always in fact make inquiries, in case there is such fraud. 
On the whole, the section seems to be expressed with such a lack 
of precision that, apart from the provision as to notice, it cannot 
be treated as having any specific enacting effect. At most it 
indicates a line of approach to be followed in construing other 
provisions. 

The ejectment section (N.S.W.124, V.244, Q.123, ‘T'.124, 
W.A.199) by implication recognises that an action of ejectment 
may be brought to enforce an unregistered interest coming within 
the exceptions to the paramountcy provision. But in cases of fraud 
and wrong description (in Queensland fraud only) the bona fide 
purchaser for value is excepted. ‘Therefore he can rely on the 
register. But so far as this section goes it is only in cases of 
fraud and wrong description, and in respect of corporeal interests 
in possession (for which ejectment is a remedy), that the pro- 
tection is given. 

A section which may be called the damages section 
(N.S.W.126, V.246, Q.126, 7.125, S.A.203, W.A.201) provides 
that a person deprived of land in circumstances set out may 
bring an action for damages against the person by whose act the 
deprivation occurred. ‘The wording varies somewhat in the dif- 
ferent Acts but the provision appears to cover all cases in which 
a person entitled to a legal interest loses it through the operation 
of the indefeasibility provisions; and it gives him a remedy 
against the person by whose registration his interest was defeated. 
For example, the Victorian Act (s.246) mentions deprivation by 
(1) fraud, (ii) bringing land under the Act, (iii) registration of 
ancther person as proprietor, (iv) error or misdescription in any 


certificate of title or in any entry or memorial in the register. 
Thus it is contemplated that a person may be deprived of an 
interest in all these ways. If previously registered he 
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may be deprived either by being deregistered or by having a 
lesser interest registered (such as a mortgage) to which he takes 
subject: see Cox v. Bourne (8 Q.L.J. 66), Finucane v. Registrar 
of Titles ( [1902] St.R.Qd. 75, 94). But if, although deregistered, 
he can still assert his title, or if he can have a subordinate adverse 
interest removed from the register, he is pro tanto not deprived. 
See the cases just cited and Gibbs v. Messer ( [1891] A.C. 248). 


We come now to the section which by direct provision gives 
protection to the bona fide purchaser for value. At first sight 
the provision may appear to be the same in most of the Acts, 
but on careful examination it will be seen that there are important 
differences. 


In New South Wales (s.135) it is provided that nothing in 
the Act shall be so interpreted as to leave subject to action for 
recovery of damages as aforesaid (i.e. the statutory action for 
damages considered above), or to action of ejectment, or to 
deprivation cf the estate or interest in respect of which he is 
registered as proprietor, any purchaser or mortgagee bona fide 
fer valuable consideration on the plea that his vendor or mort- 
gagor may have been registered as proprietor or procured the 
registration of the transfer to such purchaser or mortgagee 
through fraud or error or may have derived from or through a 
person registered as proprietor through fraud or error, and this 
whether such fraud or error shall consist in wrong description of the 
boundaries or of the parcels of any land or otherwise howsoever. 
The Tasmanian section (s.126) is similar except that it omits 
procuring registration through fraud or error and taking from or 
through a proprietor registered through fraud or errcr. 


This section, it is to be noticed, protects the bona fide pur- 
chaser not only from action of ejectment or for damages, but also 
against deprivation of interest, whether by action or otherwise. 
However, according to the terms of the section the only depriva- 
tion disallowed is deprivation on the ground that the vendor was 
registered through fraud or error. Where V through fraud or 
error has been registered in place of A, the case is clearly covered 
by the section. But if V is quite properly registered as proprietor 
in fee simple, but should hold subject to a mortgage to A which 
has been wrongly removed from the register, it is not so clear 
that V is registered through fraud or error. His registration as 
proprietor in fee simple is perfectly valid. All that can be said 
is that his position has been improved by the fact that another 
person has been deregistered through fraud or error. On this 
construction the section would not free P from liability to partiat 
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deprivation cf interest by the restoration of A’s mortgage to the 
register. 


But a strict construction such as this would defeat the in- 
tention of the Act. ‘The other provisions discussed above 
contemplate a general protection to the bona fide purchaser for 
value; and the failure to cover clearly the case where a sub- 
ordinate interest has been wrongly removed seems to be due 
rather to failure to foresee that type of case than to intention to 
exclude it. It would therefore seem to be permissible to put a 
liberal interpretation on the words “registered as proprietor 
through fraud or error”, and to treat them as referring not 
merely to the proprietor’s own estate or interest, but to his whole 
position as shown by the register. If the state of the register 
is such that he appears to hold free of a mortgage to which in 
fact he ought to be subject, he is registered as proprietor free of 
encumbrance through fraud or error. 


On this construction the section appears to give a complete 
protection to the bona fide purchaser for value. The barring of 
an action for damages and an action of ejectment gives only a 
limited protection, but the barring of deprivation of interest 
seems to appiy to all cases that may arise. Suppose for example 
that V is quite properly registered as proprietor in fee simple, 
but that by error (as distinct from fraud) an incumbrance in 
favour of A has been taken off the register. If V transfers to P, 
a bona fide purchaser for value, the registrar will not be able 
to correct the error of taking A off the register, for this will 
involve a deprivation of interest to P. Suppose again that V has 
a certificate under the Tasmanian Act which by wrong description 
covers land which properly belongs to A. V sells to P who later 
finds A in possession of this land. The protecting section (s.126) 
does not specifically give a right of action te P against A, and 
the Tasmanian paramountcy section, read by itself, would allow 
A to plead wrong description if P sued en the strength cf his 
certificate. But to allow A to plead this exception would leave 
P subiect to deprivation cf an interest in respect to which he is 
registered; and therefore by s.126 A cannot plead this exception 
and P can rely on his certificate as providing conclusive evidence 
of his title. Similarly, an action to rectify the register by 
restoring a mortgage removed by a forged discharge would not 
lie against a bona fide purchaser, because this would involve a 
partial deprivaticn of interest. Thus the New South Wales and 
Tasmanian provisions would appear to give a clear protection to 
the bona fide purchaser in all cases—that is to say, all cases in 
the one chain of registered title, as distinct from the case where 
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two certificates of title have been issued for the same parcel of 
land. 

The Victorian and Western Australian sections, on the other 
hand, do not so readily lend themselves to a construction giving 
full protection to the bona fide purchaser for value. The difference 
results from using a different preposition before the word 
“deprivation”. These two Acts say “or for deprivation of interest” 
instead of “or to deprivation of interest”, with the result that 
what is barred is not deprivation of interest generally, but an 
action against the purchaser for deprivation of interest. On a 
strict construction the section only bars an action against the 
bona fide purchaser for vaiue. For example, it does not in terms 
prevent the registrar from correcting an error even after transfer 
to a bona fide purchaser for value. Again, suppose V becomes 
registered by a forged transfer, thus displacing a true owner A, 
and transfers to a bona fide purchaser P. If P obtains possession 
he is not liable to an action of ejectment or action for damages 
by A; but if on the other hand A is in possession, and P sues to 
cbtain possession, A is not in terms barred by the section from 
pleading the exception of fraud in the paramountcy section. 
(Quaere whether he comes within the exception “subject to. . 
any rights subsisting under any adverse possession of such land”). 

But under the Victorian and Western Australian Acts also 
a strict construction such as this would defeat the general inten- 
tion shown by the Act. In the case of these Acts also it appears 
that the draftsman failed to foresee all the possible cases, and 
that this, rather than intention, is the reason why he failed to 
bar all the proceedings and defences that might adversely affect 
the bona fide purchaser for value. Accordingly it would seem to 
be within the limits of proper construction to give effect to the 
general intention of the Act as regards the omitted cases. If a 
mortgage is removed from the register through fraud so that a 
bona fide transferee gets a clear title, it may reasonably be held 
that, in view of the general intention of the Act, the Registrar 
should not correct the register on the ground of error (acceptance 
of a forged document). Similarly, where the vendor was regis- 
tered through fraud, and the true owner is still in possession, it 
may well be held that the Act read as a whole indicates an 
intention that he should not be allowed to plead the exception 
of fraud and resist an action of ejectment, but must be content 
with his remedy of action for damages. 

In the Scuth Australian Act the position of the bona fide 
purchaser for value is covered in a different way. Secticn 69 
provides that the title of every registered proprietor shall, subject 
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to interests registered, be absolute and indefeasible, subject only 
to the qualifications set out. Amongst the qualifications are 
fraud, certificate or other instrument of title obtained by forgery. 
insufficient power of attorney, and disability; but as to all of 
these it is provided that the title of the bona fide purchaser for 
value is not to be affected. As to the other exceptions to inde- 
feasibility, set out in paragraphs IV to X, and covering omitted 
easements, prior certificate, adverse possession, short tenancies, 
and several others, it seems clear that these apply to the bona 
fide purchaser for value as well as to other registered proprietors. 

Thé later section protecting the bona fide purchaser (s. 207) 
is similar in effect to the Tasmanian provision already considered. 
So far as it extends to fraud and wrong description of the land 
it merely duplicates what is already provided, more fully, in 
s. 69. However, registration of the transferor by error other than 
wrong description is not covered by s. 69, but is covered by s. 207. 
Between them the two sections appear to cover adequately all 
cases in which protection was intended. 

The Queensland provisions also differ considerably from the 
provision made in the other States. In the first place the para- 
mountcy section itself (s. 44) does not except the bona fide 
purchaser from the qualifications to indefeasibility, so that his 
protection must be sought elsewhere. Again, the notice section 
(s. 109) deals only with notice, and says nothing about a pur- 
chaser not being bound to inquire into the circumstances in which 
his vendor became registered. The damages section (s. 126, first 
paragraph) gives a remedy in damages to a person deprived of 
an interest in consequence of (i) fraud, (ii) the issue of a certi- 
ficate of title to any other person, (iii) any entry in the register, 
(iv) any error or omission in any certificate of title or in any 
entry in the register. The inclusion of the item “any entry in 
the register book” makes this provision wider than the provision 
in other States, since it covers an entry which puts an end to 
an existing registered interest as well as one transferring an 
interest Or creating a new interest; and it covers an entry made 
by error as well as an error in an entry. The person against whom 
the action is brought is “the person who derived benefit by such 
fraud” etc. Thus the section contemplates that there may be 
deprivation in a wide variety of ways. 

Section 126 provides that nothing in the Act shall be inter- 
preted to subject to any action of ejectment or for recovery of 
damages any purchaser or mortgagee bona fide for valuable 
consideration although his vendor or mortgagor may have been 
registered as proprietor through fraud or error or may have 
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derived from or through a person registered as proprietor through 
fraud or error whether by wrong description of land or of its 
boundaries or otherwise. 

This provision, it will be noticed, differs from the provision 
in other Acts in several important particulars. In the first 
place the action for damages that is barred is not merely the 
statutory action, but any action of damages, e.g. an action for 
damages for trespass brought by a deregistered true owner. 
Secondly, the provision says nothing about deprivation of interest, 
so that it is only actions of ejectment and for damages that are 
expressly barred. ‘There is no express barring of a suit for 
rectification of the register, and the section does not in terms 
bar an unregistered claimant in possession from pleading the 
exceptions in the paramountcy section against the purchaser. 
Thirdly, the grounds on which actions are barred are not limited 
to the grounds of fraud or error. This section says “although” 
where in other Acts the section says “on the ground that”; so 
that the mention of specific grounds merely removes doubts that 
otherwise might exist and does not have a limiting effect. 

Construed strictly the Queensland provision bars only two 
kinds of proceeding against a bona fide purchaser for value, an 
action of ejectment and an action for damages. It does not in 
terms bar an action for rectification of the register, or the cor- 
rection of errors by the Registrar. Furthermore it does not assist 
the registered purchaser if he wishes to proceed against an 
adverse claimant in possession or exercising an alleged right. 

Here again, however, the limits to the protection specifically 
given appear to be unintentional and inconsistent with the general 
intention indicated by other provisions of the Act, especially the 
provision giving an action for damages (which in the Queensland 
Act is contained in the same section and to which the protecting 
provision is a proviso). ‘Therefore, on the basis of the general 
intention disclosed it seems to be a legitimate construction of the 
paramountcy provision that the exceptions to indefeasibility were 
not: intended to apply in the case of a bona fide purchaser for 
value. This is supported by a passage in Finucane v. Registrar 
of Titles ( [1902] St.R.Qd. 75, 93) which includes the words: 
“There is no express prohibition of an action to set aside a 
mortgage, but, having regard to the whole scheme of the Act, 
and remembering that one of the rights of a mortgagee is to 
take possession on default, it seems clear that the title of a 
registered mortgagee bona fide for value cannot be impeached”. 

There remains for consideration the type of case illustrated 
by the following facts. V is registered subject to an encumbrance 
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in favour of M and V contracts to selk to P free of encumbrance. 
V’s agent forges a discharge of the encumbrance, and this forged 
instrument is lodged either with the transfer, or, if earlier, at a 
time when the contract is complete, so that P does not contract 
on the basis that V holds free of encumbrance. The instruments 
are registered. and the register shows first the discharge and then 
the transfer. Essentially, these were the facts in Clements 
Ellis (51 C.L.R. 217). 

The question raised by these facts is whether M can have 
his encumbrance restored to the register and enforce it against 
P. On the analysis of the Act put forward above he cannot do 
so. The discharge of encumbrance having been registered before 
the transfer,* V was at least momentarily registered free of 
mortgage, and so was registered through fraud. But P has the 
protection of the section which provides that a bona fide purchaser 
for value is not to be subject to action for deprivation of interest 
on the ground that his vendor was registered through fraud 
(N.S.W.135, V.247, T.126, S.A.207, W.A.202). Or to put the 
matter more generally, the Act shows a general intention to give 
protection to the bona fide purchaser for value, and on this 
ground P is protected. This of course is cn the assumption that 
the discharge of encumbrance did not operate directly as a. trans- 
fer or release in favour of P. A bona fide purchaser is not 
invulnerable if he takes under a void instrument; and in this 
case if the discharge operated equally with the transfer as an 
instrument executed in favour of P, P would be open to attack. 
In fact, however, it is submitted, the discharge in this case 
operates as between M and V. 


In Clements v. Ellis, however, the section just cited (V.247) 
was ignored, and in an equally divided court two judges relied 
on the paramountcy section and two on an inference from the 
notice section. Rich J. and Evatt J. decided in favour of P on 
the ground that he was protected by the paramountcy section. 
Dixon J. and McTiernan J. decided in favour of M. Their view 
was that, by an implication from the notice section (N.S.W.43, 
V.179, T.114, S.A.186, W.A.134), a purchaser is protected only 
if he deals on the faith of the register, and that in this case P 
did not deal on the faith of the register. Lack of space prevents 
full discussion of this view, but it is submitted, firstly, that this 
section, which is merely to the effect that a person dealing with 
2 registered proprietor need not inquire how he became registered 


* In Clements v. Ellis, on similar facts, this was the view of Rich J. and 
Evatt J., and apparently also of Dixon J. But McTiernan J. treated the two 
instruments as having been registered simultaneously. 
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(the purpose of which is protective), does not contain any im- 
plication strong enough to limit the scope of other more precise 
protecting sections. Secondly, it is submitted that P in the 
example above (and Clements in Clements v. Ellis) did not deal 
otherwise than on the faith of the register. The register is 
concerned with title, and to deal otherwise than on the faith of 
the register must mean to deal with a party on the basis that 
the register does not show the true position. P did not expect 
to get a title otherwise than in accordance with the register. He 
expected the register to be in, or to be put into, such a state 
that he would get an unencumbered fee simple by the registration 
cf an instrument of transfer. And at the moment when the 
transfer to him operated the register was in fact in the state in 
which he expected it to be. Care must be taken not to establish 
a proposition in one sense and then apply it in another sense. 
Yet this is what occurs, it is submitted, if it is said, where a 
purchaser expects an encumbrance to be removed before the 
transfer to him, that he does not deal on the faith of the register. 
Reliance on some preliminary dealing being effected in order to 
alter the register does not mean lack of reliance on the register 
as the basis of title. Even where from the beginning the registered 
proprietor’s title is unencumbered a purchaser does not rely only 
on the register; he also relies on the validity of the instrument 
of transfer that he receives. And he does not rely any the less 
on the register because in such a case as this the dealing calls 
for two instruments and not merely one.* 

In relation tc the Queensland Act much of the basis for the 
view of Dixon J. and McTiernan J. is lacking, for the Queensland 
Act does not contain the provision that a person dealing with the 
registered proprietor is not concerned to inquire how the pro- 
prietor was registered, but merely the provision that a transferee 
is not affected by notice of unregistered interests. On the other 
hand it also lacks the provision specifically protecting the bona 
fide purchaser from deprivation of interest. However if, as sub- 
mitted above, the Act should be construed as giving general 
protection to the bona fide purchaser for value, P in this case is 
not liable to have the register rectified against him. 

It will be observed that in the argument put forward above 
P is not treated, as he was treated by Rich J. and Evatt J. in 
Clements v. Ellis, as coming within the protection of the para- 


* In Clements v. Ellis the trial judge ordered the mortgage to be restored 
to the Register, so that it became enforceable against the purchaser Clements. 
The High Court beinng equally divided this order stood. By Act No. 4689 
(1939) provision was made for a claim against the Assurance Fund in cases 
of rectification after reliance on the registration of a forged instrument, and a 
special appropriation was made to compensate Clements for his loss. 
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mountcy section. This is on the view that the exception of the 
case of fraud in the paramountcy section extends to persons 
registered in consequence of fraud even though it is the fraud of 
a predecessor, and that the exception ceases to apply on transfer 
to a bona fide purchaser for value only because of the later 
section. It appears to have been assumed in Clements v. Ellis 
that this exception applies only against a proprietor who is himself 
guilty of fraud, and this no doubt explains why the Victorian 
s.247 was disregarded in this case. 

Meaning of bona fides and purchase.—To obtain protection 
against a third party who could have asserted an unregistered 
title against the transferor, a transferee must show (a) that he 
took bona fide, (b) that he was a purchaser of what he claims 
adversely to the third party. 


A person may be held to take without bona fides even though 
the circumstances do not make him guilty of fraud. If a prior 
right is only equitable, and a transferee acquires a subsequent 
legal interest with notice, he may take free of the equity under 
the notice section because notice in itself does not show fraud. 
But where the prior interest is a legal interest, something less 
than fraud is sufficient to prevent it from being overridden by 
the subsequent legal title. For example, if, as in Hay v. Solling 
(16 N.S.W.L.R. (L.) 60) a person knows, or is aware of a 
possibility, that a certificate of title by error includes land to 
which a third party has a claim, it will not necessarily be fraud 
for him to take a transfer, but he will not be taking bona fide. 
(But query whether bona fides was the true question in Hay v. 
Solling. When Mrs. French got her new certificate there was 
no question of wrong description, and unless she was affected by 
fraud she got a good title, and necessarily passed a good title to 
Solling.) 

The second point is that, although taking his transfer bona 
fide, a person may in certain circumstances not be a purchaser of 
land which is included in his certificate but is claimed by a third 
party. Suppose A has a certificate including land covered by a 
building to which he is properly entitled, but also including by 
error a few feet of land properly belonging to X. B agrees to 
buy from A, expecting to get only the land covered by the build- 
ing. After he becomes registered he discovers that his certificate 
covers the extra feet of frontage. In this case there was no lack 
of bona fides when he took his transfer, but his is not a case that 
deserves the protection which this section seems to have been 
designed to afford; and it seems reasonable to put such a con- 
struction on this and similar provisions as will make a person a 
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purchaser only in respect of land he intended to buy, and not 
in respect of land which he did not intend to buy and was not 
in fact paying for. A border line case on this point is West 
Australian Fresh Food and Ice Co. v. Freecorn (7 W.A.L.R. 22). 
A certificate described the frontage of a parcel of land as being 
62 feet when it should have been 60 feet. The 60 feet were covered 
by a building, and the extra two feet were covered by an adjacent 
building; but a transferee was nevertheless held to be entitled to 
the two feet. The trial judge and the Full Court held that the 
transferee intended to buy 62 feet, and was entitled to recover 
the two feet. 
EQuitigs. 

Equitable estates and interests may exist in land under a 
Torrens Act, and general equitable principles apply except in so 
far as the Act expressly or by implication modifies them. 

Doctrine of Notice—The main provision modifying the 
general law in relation to equities is the notice section (N.S.W.43, 
V.179, Q.109, T.114, $.A.186, W.A.134). The section has already 
been considered in relation to unregistered legal interests; its 
effect in relation to equities must now be examined. In Queens- 
land the section simply provides that, except in case of fraud, a 
transferee of land shall not be affected by actual or constructive 
notice of interests other than those which have been notified or 
protected by entry in the register book. In the other Acts how- 
ever the provision is more elaborate, and a comparison with the 
Queensland section will throw into sharper relief the terms of the 
section in these other Acts. Under the Queensland section the 
person to whom the provision applies is a transferee of land, 
which means a person who by transfer has acquired a legal 
estate (see s. 3). In the other States the person to whom the 
provision applies is a “person contracting or dealing with or 
taking or proposing to take a transfer from the proprietor” of a 
registered interest. Thus according to the words used the pro- 
vision operates from the commencement of dealing, not, as in 
Queensland, only on its completion by registration of a transfer. 

In Queensland the provision relates only to the effect of 
notice, but in the other States it relates to two things, firstly to 
the inquiries to be made by a prospective taker of an interest, 
and secondly to the effect of notice. Under the general law a 
purchaser takes subject to prior legal interests and also subject 
to equities of which he had actual or constructive notice. A 
careful purchaser makes inquiries as to subsisting interests, and 
if a purchaser fails to make the usual inquiries, he is deemed to 
1ave norice of, and so takes subject to, any equities that he would 
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have discovered if he had made those inquiries. The Act frees 
him from an obligation to make the inquiries, but only in part, 
viz. in respect cf the circumstances under or the consideration 
for which the proprietor or a previous proprietor became regis- 
tered. Here we have a declaration that in a dealing under the 
Act there is no need for the verdor’s title to be investigated as 
there is in a dealing under the general law. In relation to equities 
the significance of this appears to be that failure to inquire will 
not fix the purchaser with constructive notice of defects in the 
vendcr’s title, arising for example from fraud, or of an express 
or constructive trust arising at the time of registration. 

If this is what the declaration means, what is the result? 
It is submitted that as far as equities are concerned there is no 
result. The declaration can only have a result if constructive 
notice has some result. But this 1s not so, for the section goes 
on to say that the same person (i.e. a person contracting etc. 
with the proprietor) shall not be affected by notice actual or 
censtructive of any trust or unregistered interest. 

This second provision contains the eflective part of the 
section. But even this provision does much less than might be 
expected from all the words used. According to the words, from 
the very commencement of dealing a person is to be unaffected 
by notice. Under the general law notice makes no difference 
until the purchaser has had the legal title conveyed to him: until 
then he is bound by prior equities simply because they are prior, 
irrespective of notice. Under the general law, notice becomes 
significant only when the purchaser has acquired the legal title. 
If he had no notice of an equity he takes free of it, while if he had 
notice he takes subject to it. The Act alters this by providing 
that he shall not be affected by notice, which means that he takes 
free of an equity even if he has notice of it. But since notice is 
significant only when the legal title is acquired this section of the 
Act has no significance except where a transfer or other dealing 
has been registered. Until registration, a person dealing with 
the registered proprietor is bound by a prior equity, and the 
holder of that equity will be able to enforce his interest by lodging 
a caveat and taking the necessary proceedings to turn his equity 
into a legal estate. It may further be observed that the applica- 
tion of the caveat provisions would be very greatly restricted if 
freedom from equities were extended further than is here sug- 
gested. The view put forward here is supported by the author- 
ities, though these do not indicate in any detail the process of 
reasoning by which the result is reached. See Templeton v. 


Leviathan Pty. Ltd. (30 C.L.R. 34, 54, 69), Lapin v. Abigail (44 
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C.L.R. 166, 182, 188, 203), and the earlier cases there cited. In 
Lapin v. Abigail, Gavan Duffy and Starke JJ. (p. 196) accepted 
the earlier authorities “without much enthusiasm.” 


In New Scuth Wales, however, this position is modified by 
s.43A, introduced in 1930. The section provides: “For the 
purpose only of protection against notice, the estate or interest 
in land under the provisions of this Act, taken by a person under 
an instrument registrable, or which when appropriately signed by 
or on behalf of that person would be registrable under this Act 
shall, before registration of that interest, be deemed to be a legal 
estate.” 

To understand the effect of this section it is necessary to 
advert in more detail to the general law as to the effect of 
notice. If a person agrees to purchase land, and if at the time 
when he paid the consideration or part of it he had no notice of 
a prior equity, he takes free of that equity provided he gets in 
the legal estate. But until he actually gets a legal conveyance 
the prior equity ranks ahead of his, and the holder of it may 
take proceedings to enforce his interest. However, it seems that 
in the case of a trust, as distinct from other equities, the purchaser 
will be bound by notice even if he gets it after paying the con- 
sideration, so long as he gets it before the legal conveyance is 
nade. Thus except in the case of a trust a purchaser who has 
acquired the legal estate takes free of an equity if notice of it 
was received by him only after he paid the consideration money 
or part of it. For a summary of the effect of the authorities sce 
Powell v. London and Provincial Bank ([{1893] 1 Ch. 610; aff. 
[1893] 2 Ch. 555). 


Now s. 43A (N.S.W.) provides that for the purpose of pro- 
tection against notice the estate taken by a person under a 
registrable instrument (which until registration is an equitable 
estate) shall be deemed to be a legal estate. That is to say, if the 
instrument was executed before the taker received notice of the 
equity, he will take free of the equity. For this purpose, getting 
an instrument is as good as registration for a legal estate, and it 
would seem to follow that a caveat lodged after execution of the 
instrument will not hold up registration. This will not apply, 
however, where the transferor is a trustee. 


It may be cbserved that strictly speaking what is relevant 
here is not protection against notice but protection against 
equities. But the intention is clear, and to effectuate this intention 
it would seem to be permissible to read “protection against 
notice” as “protection against the effect of notice”, that is to say, 
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protection against equities which, under the general law, by notice 
become binding on the purchaser for value. 

Inconsistency with Indefeasibility Provisions —Although 
ordinarily the provisions of the Act are not inconsistent with the 
enforcement of equities, there are certain circumstances in which 
it is clearly the intention of the Act that a registered legal title 
should give the beneficial interest and so prevent the assertion of 
an equity which otherwise on ordinary equitable principles would 
be held to arise. 

If a person not in fact entitled brings land under the Act, 
and becomes registered as proprietor, his registered title will, if 
he is not affected by fraud, displace the legal title of the previous 
true owner, and it is clearly the intention of the Act that he should 
also have the beneficial interest. On ordinary principles of equity, 
on the other hand, a person who acquires a iegal title which 
another person should have will be treated as a trustee for that 
other; and on this principle, if A obtained a registered title where 
X was the true owner, A would be held to be a trustee for X. 
But this is contrary to the intention of the Act. and therefore the 
general equitable principle does not apply in this case. This is 
clearly laid down in Assets Co. v. Mere Roihi ( [1905] A.C. 176). 
“Then it is contended that a registered owner may hold as trustee 
and be compelled to execute the trusts subject to which he holds. 
This is true; for although trusts are kept off the register, a regis- 
tered owner may not be beneficially entitled to the lands registered 
in his name. But if the alleged cestui que trust is a rival claimant, 
who can prove no trust apart from his own alleged ownership, 
it is plain that to treat him as a cestui que trust is to destroy all 
benefit from registration. Here the plaintiffs set up an adverse 
title and nothing else; and to hold in their favour that there is 
any resulting or other trust entitling them to the property is, in 
their Lordships’ opinion, to do the very thing which registration 
is designed to prevent” (p. 204). 

This is clearly the position in the case of initial registration, 
and must also apply to the case of the buna fide purchaser for 
value, who is clearly intended by the Act to take the beneficial 
interest, and whose title overrides the title of an unregistered 
party who might have enforced an interest against the vendor 
registered through fraud or error. 

Where on the other hand the protecting provisions of the Act 
do not apply, i.e. in cases of fraud, error, wrong description, 
voluntary transfer, or mala fide purchase, the competing interest 
will continue to be enforceable as a legal interest even though 
unregistered, so that no occasion for a constructive trust arises. 
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These principles, however, have not always been applied. In 
Karepa v. Saunders ( [1930] N.Z.L.R. 242) joint proprietors 
sold part of their land, and through a misconstruction of the 
instrument of transfer the certificate of title issued to the pur- 
chaser included more land than it should have. His children, 
taking by succession, were declared to be constructive trustees 
for the vendors. This, it is submitted, was a wrong method of 
dealing with the case. By reason of the exception of wrong 
description of the land, the certificate was not conclusive as to 
the excess land, the title to which therefore remained in the 
vendors. There was consequently no basis for declaring a con- 
structive trust. Apart from this the case would appear to be one 
merely of competing legal claims, so that in accordance with the 
principle laid down in Assets Co. »v. Mere Roihi a trust could not 
be held to arise. 


Similarly in Caldwell 7. Rural Bank of New South Wales 
(69 N.S.W.W.N, 246), where registration was obtained under an 
ultra vires act of resumption, one of the grounds on which Roper 
C.J. in Eq. decided the case was that the Minister who wrongly 
became registered proprietor must be treated as a trustee for the 
true owner. This also, it is submitted, is only a case of rival 
claims, and this ground of decision is contrary to what was laid 
down in Assets Co. v. Mere Rothi. 


However where a case ‘of rival legal claims involves some 
further element calling for the intervention of equity, a trust or 
other equity may be enforced against the registered proprietor. 
Ordinarily, as was pointed out, where the rival claim has not been 
defeated it persists as a legal claim, and where it has been 
defeated as a legal claim it cannot be asserted as an equitable 
claim; but Finucane v. Registrar of Titles ( [1902] St.R.Qd. 75) 
is a case where a legal title was destroyed and was replaced by 
an equity. In that case defective conveyancing coupled with the 
operation of the Statute of Uses created a state of affairs whereby 
a trustee held only a legal estate for the life ef the daughter of 
a settlor, in trust for her, and her children held legal remainders 
in fee simple. By misinterpretation of the deed of settlement the 
trustee became registered under the Act as tenant in fee simple, 
and he conveyed for a nominal consideration to the daughter. 
Thus the daughter held the fee simple when she should have had 
no greater legal or beneficial interest than a life estate, and the 
legal estates of her children were defeated as legal estates. Never- 
theless, the trustee when he became registered as proprietor did 
so as trustee for the beneficiaries under the settlement, and the 
daughter was held to take subject to the same trusts. (For iater 
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proceedings in this case see Registrar of Titles v. Crowle (75 
C.L.R. 191).) 

Apart from these two cases the application of general equit- 
abie principles is too well established by such cases as Barry v. 
Heider (19 C.L.VB.. 197) and Abigail v. Lapin ( [1934] A.C. 491) 
to call for anything but the summary at the end of this article. 
But one special situation that does not arise under the general 
law may be considered. 


If a proprietor has contracted to sell, or mortgage, cr lease, 
or create any other legal interest, an equitable interest arises 
immediately if the contract is in writing; and a court of equity 
will, if necessary, order the execution of any instrument required 
to pass the legal title contracted for. If, however, the parties 
have also executed the necessary instrument, there is no occasion 
for an order for specific performance; but whereas under the 
general law the instrument will pass the legal title, in the case cf 
land under the Act it will not do so until it is registered. The 
question is whether an equitable interest is to be regarded as 
arising only under the contract, or whether it can be regarded 
as arising also under an unregistered instrument. If the contract 
is in writing the effect of the instrument is immaterial. But if 
it is oral, and there is no writing until the instrument is executed, 
the question arises whether the instrument itself creates an equity, 
or whether it operates as a memorandum of the contract. 
As to its operating as a memorandum, there is a doubt, 
because it does not purport to be a note or memorandum of the 
contract. If the execution of the instrument in itself gives rise 
to an equity it will be on the broad general principle that a person 
who can get in the legal title to an interest has a corresponding 
equitable interest. When there is a contract the right to specific 
performance creates an equitable interest. Where there is a 
mertgage by conveyance the right to redeem gives the mortgagor 
an equitable interest. The common element in these two cases 
is the right to get in the legal estate. Possession of a registrable 
instrument under a Torrens Act gives a right to registration, and 
thereby a right, or at any rate a power, to get in the legal estate. 
Accordingly the holder of a registrable instrument would appear, 
until he actually registers, to have an equitabie interest. 

However the matter is not clearly settled by authority. In 
Barry v. Heider (19 C.L.R. 197) Griffith C.J. seems to have 
taken it for granted that an instrument which remains unregis- 
tered gives rise to an equitable interest. He said (p.208): “It 
follows that the transfer of 19th October, if valid as between the 
appellant and Schmidt, would have conferred upon the latter an 
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equitable claim or right to the land in question recognised by 
the law”. Issacs J., on the cther hand, based the existence of an 
equitable interest on the contract that lay behind the execution 
of the instrument. The statement of Griffith C.J. was adopted 
by the Privy Council in Great West Permanent Loan Co. v. 
Friesen ( [1925] A.C. at 223). But in neither case was the 
question raised here considered; and it is not clear whether the 
instrument was treated as a memorandum of the contract, or as 
creating an equity simply because it gave the party taking under 
it the power to get in the legal title. 

The distinction is important in the case of a voluntary 
transfer. Does a voluntary transferee acquire no proprietary 
interest until registration, or does he hold an equitable interest, 
out of which he can create equitable interests in favour cf other 
persons? A case that did not exactly involve this question, but 
came close to it, is O'Regan v. Commissioner of Stamp Duties 
( [1921] St.R.Qd. 283). A father made a gift of land to his 
children and executed the necessary transfers, which were in 
effect delivered to the children. The father died more than two 
years after the execution of the transfers, but less than two 
vears after their registration. Succession duty was payable if 
there was a disposition of the land within two years of the death. 
The Full Court held that the disposition occurred on the 
delivery of the transfers, not on their registration. 

This was merely a decision that there was a “disposition” 
for the purposes of the Succession Duties Act; and it does not 
necessarily follow that the children must be treated as having 
acquired an equitable estate until registration. However in 
In re Sharpe ( [1944] St.R.Qd. 26, 35) Philp J. treated an unreg- 
istered voluntary transfer to trustees as being an equitable 
transfer. Cf. Holt v. Heatherfield Trust Ltd. ( |1942] 2 K.B. 1), 
Re Fry ( [1946| Ch. 312), and Re Rose ( [1949] Ch. 78). 

SumMary oF Position as to Equities. 

the combined effect of the indefeasibility provisions of the 
Act and the provisions relating to equitable interests may be 
summed up as follows: 

1. On initial registration. 

(a) A proprietor subject to an express trust before registra- 
tion will remain subject to the trust after the land has been 
brought under the Act. 

(b) Equally, a proprietor subject to implied or constructive 
trusts before registration (e.g. arising out of a contract of sale) 
will remain subject to the same trusts after registration. ‘There 
seems to be no ground for distinguishing such trusts from express 
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trusts, whether they arose out of the proprietor’s own acts, or were 
binding on him under the doctrine of notice. 

(c) The acquisition of a title by registration will not in itself 
be sufficient to create a trust where there are no special circum- 
stances previously existing (e.g. agency) which impose on the 
person obtaining registration a special fiduciary character. 

(d) A person acquiring a legal title for the first time on 
registration takes subject to a trust if there are special circum- 
stances imposing on him a fiduciary character. 

2. After registration and before transfer. 

The ordinary rules as to equities apply. Equities will arise 
against a proprietor by reason of his own acts just as in the case 
of iand under the general law. 

3. On transfer from a registered proprietor. 

(a) A voluntary transferee is bound by all equities enforce- 
able against the transferor. 

(b) A purchaser for value is not bound by an equity en- 
forceable against the transferor, whether he had notice of it or 
not, unless his conduct in securing a transfer involved actual 
fraud against the holder of the equity. 

(c) A transferee taking in a fiduciary capacity (e.g. as 
agent) takes subject to the equities arising originally against 
him in accordance with the ordinary rules of equity. 

(d) A transferee taking by mistake takes subject to such 
equities as arise under the ordinary equitable doctrines as to 
mistake. 

(e) A bona fide purchaser for vaiue will not be held to be a 
trustee for a person whose legal title is defeated by the transfer. 
INDEFEASIBILITY — SUMMARY. 

On the various submissions made earlier in this article, the 
extent of the indefeasibility conferred by the provisions of the 
Torrens Act may be summed up as follows:— 

1. Interest for which Registered as Proprietor. 

(a) When land is first brought under the Act the person 
registered has an indefeasible title (i) if the application is genuine 
and not a forgery, (ii) if the application is not fraudulent, (iii) 
in so far as there is no wrong description of the land. 

If these conditions are fulfilled it is immaterial that the 
applicant did not have a valid title previously. 


(b) A purchaser mortgagee etc. from a registered proprietor 


(or from a sheriff executing a writ of execution) has an inde- 
feasible title if (i) the instrument by which he acquires is a valid 
instrument, (ii) he takes bona fide. If these conditions are ful- 
filled it is immaterial that the proprietor from whom he took did 
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not have a valid title. A person taking by virtue of some over- 
riding power (e.g. governmental power of resumption) has an 
indefeasible title if the power is validly exercised; but if the 
proceedings are directed against a registered proprietor who is 
not the true owner, they may in some cases thereby be invalid. 

Substantially, a bona fide applicant securing initial regis- 
tration and a bona fide purchaser for value are in the same 
position. 

(c) In other cases the position is as under the general law: 
the person registered gets a valid title only if his predecessor’s 
title and the instrument by which he took were valid. 

2. Other Unregistered Legal Interests. 

(capable of co-existing with registered proprietor’s interest). 

(a) On bringing land under the Act. A proprietor takes 
free of any such interest except in the following cases:— 

(i) Where it was kept off the register by the fraud of the 
applicant or through error in the Titles Office; 

(ii) Where it is within the list of interests specifically saved 
from being overriden, e.g. short tenancies and easements; 

(iii) Where it is an interest enforceable under another over- 
riding statute. 

(b) After dealings under the Act. A proprietor takes free 
of anv such interests except in the following cases:— 

(i) Where the interest, being one that fan be created without 
registration, was created by the proprietor himself, or by 
a predecessor in title from whom he derives otherwise than 
as or through a bona fide purchaser for value; 

(ii) Where the interest, being one that can arise without regis- 
tration, is of a class which according to the provisions of 
the Act or other legislation is enforceable against all pro- 
prietors including bona fide purchasers for value; e.g. the 
interest of a tenant in possession, or a staiuicry charge. 

iii) Where the interest, having been registered, was removed 
from the register by fraud or error, and the present pro- 
prietor did not become registered after such removal 
either as or through a bona fide purchaser for value. 


3. Equities. 
A registered proprietor takes free from equities that would 


be enforceable under the general law— 


(i) if the person claiming the equity is no more than a rival 
claimant to the legal title; 
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(ii) if the proprietor is a purchaser for value without fraud, 
and the equity arose originally against a predecessor in 
title. 

Otherwise the ordinary principles of equity apply. 
W. N. Harrison* 


* B.A. (Oxford), B.A., LL.M. (Queensland); Garrick Professor of Law 
and Dean of the Faculty of Law in the University of Queensland; author of 
Law and Conduct of the Legal Profession in Queensland; co-author of Law 
and Conduct of the Legal Profession in New South Wales. 


8 


TWO PROBLEMS IN THE LAW OF RAPE 


The crime of rape fills the newspapers but not the reports. 
The assumption has been that the elements of the offence are 
clearly defined and free from other than evidentiary difficulties. 
‘This assumption is reflected in the brief treatment accorded to 
the offence by text writers and commentators and in the dearth 
of recent case-law. True it is that there has been a recent flicker 
of interest in one narrow problem, the liability of a husband for 
the rape of his wife’ but otherwise the substantive law has 
received no concentrated attention from English judges or text 
writers. 


Russell? defines the felony of rape as “having unlawful 
carnal knowledge of a woman without her consent i.e. her free 
and conscious permission.” Halsbury* defines it as “unlawful 
and carnal knowledge of a woman by force and against her will.” 
The phrase “by force” adds nothing to the definition in Russell 
as it is well established that the only “force” required is such 
as is necessary to effect physical penetration and overcome any 
resistance by the victim, no violence in the accepted sense needing 
to be proved. 


These two formulations of this common law crime are in 
agreement with each other, have considerable historical validity*, 
and are generally accepted®. It is clear that the slightest pene- 
tration suffices; that emission is not required®; and that con- 
sent obtained by duress‘, fraud*, or personation of the husband® 
is no defence. Where the woman is in a state of insensibility, 
either through the use of alcohol or drugs!’, or is asleep at the 
time of the penetration'! she does not give free and conscious 


1. See below—Part II. 2. 10th Ed. 801. 

3. 2nd Ed. Vol. 9. s. 814. 

4. Hawkins P.C. c. 16, s. 2; 1 Hale 627: Co. Litt. 190; 2 Co. Inst. 180; 3 
Co. Inst. 60; 1 East P.C. 434. 

5. Archbold 32nd Ed. 1052: Kenny 16th Ed. 151: Stephen’s Digest 9th Ed. 


Art. 318: Cross and Jones 2nd Fd. Art. 137; Harris and Wilshere 18th Ed. 
263. 

6. R. v. John Cox (1832) 1 Moody 337; R. v. Allen (1839) 9 C. and P. 31. 

7. R.v. Jones (1861) 4 L.T. (N.S.) 154: R. v. Hallett (1841) 9 C. and FP 
748: R. v. Day (1841) 9 C. and P. 722: 1 Hawkins P.C. c. 41. ss. 6-8: 
1 East P.C. 444. 

8. R. v. Flattery (1877) 2 Q.B.D. 410: R. v. Williams [ 
R. v. Stanton (1844) 1 C. and K. 415: R. wv. Case ( 
R. v. Harms 81 Can. C.C. 4. 

9. Criminal Law Amendment Act 1885 s. 4. 

10. R. v. Camplin (1845) 1 Den. 89 

11. R. v. Mayers (1872) 12 Cox C.C. 311: R. v. Young (1878) 14 Cox C.C 
114. 


] 1 K.R. 340, 
) 1 Den. 580, 
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consent and her assailant will thus under the above definition 
be guilty of rape, and so too where the woman is so mentally 
defective as to be incapable of consent?’. 

Further, and on general principles, it is clear that the 
accused’s act must have been voluntary and volitional. He will 
nct be guilty of rape if he acts whiist in a somnambulistic or 
hypnotised state. These principles are accepted by text-writers 
and by judges, ani are enshrined in the definitions of rape in 
the codes?*; but it is wrong to suppose that they afford an 
exhaustive description of the offence. It is submitted that rape, 
like other common law crimes, involves a specific intent and the 
description of the crime is incomplete unless it includes a 
description of this mental element. It is proposed to support 
this submission and examine this mental element in the first 
section of this article. 


I 


Tue Mens Rea or Rape. 

It is a curious feature of the case law on rape that the mental 
element is so largely ignored. A typical attitude is that of the 
Court of Criminal Appeal in R. 7. Turner'* where the law was 
summed up in the statement that “on a charge of rape the Crown 
has to prove two things, intercourse and the non-consent of the 
woman’’.?° No doubt had the court been pressed it would have 
conceded that some element of mens rea is also required but it 
did not feel called upon to grapple with the problem of defining 
this mens rea. 

In Director of Public Prosecutions v. Beard'® the House 
of Lords failed to avail itself of the opportunity of defining this 
element. There the mens rea of murder and the ambit of the 
defence of drunkenness were discussed in relation to a death 
ensuing from an act of violence in the course of and in further- 
ance of rape. That there could have been a conviction of rape 
was assumed. However, in explaining drunkenness as possibly 
shewing an absence of the specific intent required for the com- 
mission of the crime charged, Lord Birkenhead said’’, “My 
Lords, drunkenness in this case could be no defence unless it 
cculd be established that Beard at the time of committing the 


12. R. v. Lambert [1919] V.L.R. 205. 

13. See for example Queensland Criminal Code, s. 347. 

14. [1944] K.B. 463. 

15. The importance of lack of consent for a conviction of rape is nowhere more 
gracefully expressed than in Tregarthen on Hearsay Evidence (1916) at 
p. 130: “The whole essence of the offence of rape is want of consent on 
the part of the female. The want of consent transforms a mutual kindness, 
a natural co-operation, into a gross and insufferable outrage.” 


[1920] A.C. 479. 17. Thid. at 504. 
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rape was so drunk that he was incapable of forming the intent 
to commit it, which was not in fact, and manifestly having regard 
to the evidence could not be contended.” And later he added*®, 
“There was certainly no evidence that he was too drunk to form 
the intention of committing rape.” . 


Unfortunately this does not define the exact intention which 
Beard formed. ‘The force of the language would lead to the 
conclusion that in Lord Birkenhead’s view this intention was 
simply an intention to have intercourse. “Manifestly having 
regard to the evidence” intention to have intercourse could not 
be denied. D. A. Stroud, commenting on Beard’s case,’® supports 
this view of the intent to which Lord Birkenhead was referring. 
“It would be absurd to suppose that drunkenness could in any 
circumstances excuse a rape. How could a man committing a 
rape be so drunk that he was incapable of forming the intent 
to commit it? In such a mental condition he would be as harm- 
less as a log, and incapable of committing the active crime in 
question.” 


Although Beard’s case can be used to support the argument 
that the only intent required for rape is an intent to have inter- 
course it cannot be regarded as clear-cut authority for that 
proposition. The case is primarily concerned with other matters, 
and in so far as it does deal with the law of rape it proceeds on 
an assumption as to the law without any critical examination of it. 
It is clear that the House of Lords was not intending in this 
judgment to make a final pronouncement on the definition of 
rape. 


It is submitted that the true view is that rape requires the 
same order of intention as other common law crimes, namely an 
intention to dc the harm proscribed or recklessness as to whether 
the proscribed harm results or not*’. On this view, since rape 
involves intercourse without consent, the accused should not be 
held guilty unless at the time of the act he either knew that the 
woman did not consent or was reckless as to whether she con- 
sented or not. 


18. Ibid. at 507. 

19. (1920) 36 LOR. 272. 

20. Of the major commentators, only Stephen, and recently, Glanville Williams, 
would appear to make this point, the problem usually being overlooked. 
In the 7th Edition of Roscoe’s Criminal Evidence Stephen writes: “It is 
submitted that the true rule must be that where the man is led from the 
conduct of the woman to believe that he is not committing a crime known 
to the law, the act of connection cannot under such circumstances amount 
to rape. In order to commit rape there must, it would appear, be an 
intent to have connection with the woman notwithstanding her resistance.” 
See also Glanville Williams, Criminal Law—The General Part, p. 380. 
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Although this view is consistent with general principle, clear- 
cut authority for it was lacking until very recently, and one 
Victorian case is directly to the contrary. In R. v. Bourke?! 
Madden C.J. said that “in every instance the leading element is 
the want of consent, and if a man does the act believing he has 
the woman’s consent, whereas in fact he has not, he does the 
ait at his peril.” However, there are indications in earlier de- 
cisions of some dissatisfaction with this approach. In particular. 
where it was alleged that the woman was unconscious at the time 
of the act or where she was so mentally defective as to be incap- 
able cf consent, the ccurts were not prepared to adopt the harsh 
rule put by Madden C.J. 

In R. v. Dee?? May C.J. stated that “there is no doubt that 
unlawful connection with a woman in a state of unconsciousness, 
preduced by profound sleep, stupor or otherwise, if the man 
knows that the zeoman is in such a state amounts to rape.” Again, 
in R. v. Barratt?? Honeyman J. directed the jury that “if the 
girl was in such an idiotic state that she did not know what the 
prisoner was doing and the prisoner was aware of her being in 
that state they might find him guilty of rape, but if the girl from 
animal instinct vielded . . . or if the prisoner from the girl’s state 
and condition had reason to think the girl was consenting they 
ought to acquit him.” In R. v. Camplin** where the prisoner 
had made the prosecutrix drunk and then had connection with 
her while she was insensible, Patterson J. said: ‘Whatever your 
original intention was in giving her the liquor, you knew that it 
was calculated in its natural consequences to make her insensible 
and you knew also that it had produced that effect upon her at 
the time you took advantage of her insensibility.” The same 
view was adopted in Victoria in R. v. Lambert?’. It is clearly 
put in the judgment of Cussen J. at page 213 where he says, 
“But in the very peculiar circumstances existing here, where in 
a case of -alleged rape want of consent depends upon an alleged 
want of capacity the prosecution is, I think, eztitled to give 
evidence tending to show that accused knew of such want of 
capacity and is probably bound to give prima facie evidence that 
the accused knew at least that there was a possibility of such 
want of capacity. It is plain that, though in these cases the 
question of consent or non-consent is primarily referable to the 


mind of the woman, if she has really a mind, yet the mind of 


21. [1915] V.L.R. 289. 22. (1884) 15 Cox C.C. 579 at 585. 

23. (1840) 12 Cox C.C. 498; and see Lord Denman’s comment in Fletcher 
(1859) 8 Cox CC. 131 at 134. 

24. (1845) 1 Car. and Kir. 746. 

25. [1919] V.L.R. 205. 
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the man is also affected by the facts, which indicate want of 
consent or possible want of capacity to consent.” 


It is true that these cases do not purport to lay down a 
general rule applicable to rape in all circumstances, but nonethe- 
less they point in the direction of such a rule. They clearly 
proceed on the basis that it would be unjust to convict the accused 
where he believed he had the woman’s consent. The fact that 
there is no direct English authority covering cases other than 
these given above is largely explained by the rule of law pre- 
cluding the accused from giving evidence 





a rule which was not 
abrogated until The Criminal Evidence Act 18987, Unless the 
evidence led by the Crown raised some possibility that th2 
prisoner might have been under a misapprehension as to consent 
it would be extremely difficult for the defence to raise the issue; 
and tactically it was better for the case to be fought on the issue 
of consent or no consent rather than to take the middle ground, 
unsupported by evidence, of mistaken belief in consent. No doubt 
in most cases where the evidence tended to establish a reasonable 
belief in consent, it aiso tended to establish consent in fact and 
in the absence of evidence from the accused the jury’s attention 
would be turned primarily to the latter question. If they 
answered that question adversely to the accused there would b: 


little reason to answer the former question in his favour. 


There is one dictum from an early New South Wales case 
which indicates that the courts were not unaware of the injustice 
involved in convicting a prisoner who had believed the prosecutrix 
to be consenting. In R. v. Black Bob" Stephen C.J. said: “The 
law requires a woman so to act that she must lead the man to 
know that she resists.” The point being made is surely that if 
the woman offers no resistance the man should not be convicted 
of rape, simply because her failure to resist may cause him to 
think that she consents. 


However it is no longer necessary to rest this argument on 
the not altogether satisfactory dicta so far adduced. The matter 
is now directly covered by the decision of the Full Court of the 
Victorian Supreme Court in R. v. Burles*®, an application for 
leave to appeal against conviction of rape. Burles had had sexual 
intercourse with a married woman in circumstances in which it 
was possible that he believed he had her consent though in fact 
he lacked it. She had been drinking with her husband and Burles 
at the home of one Cordingley. When her husband suggested 


26. 61 and 62 Vic. c. 36. 27. (1867) 7 S.C.R. (N.S.W.) 120. 
28. [1947] V.LR. 392. 
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they should leave, she had been led by the arm into a bedroom 
by Builes, and her husband had been pushed violently back into 
his chair by Cordingley. Intercourse took place in the bedroom. 
Burles at all times protested that she had consented. This she 
denied though it was common ground that she neither resisted 
physically nor cried cut for assistance. On substantially these 
facts the jury convicted Burles of rape, apparently disbelieving 
his story and believing his victim’s explanation that her non- 
resistance was attributable to fear for her own safety and that 
of her husband, having seen the assault upon him. 


At the time the defence relied solely on the fact of consent 
and in directing the jury the trial judge left this as the main issue 
for their decision. On appeal it was argued that the direction 
was bad in law in that it failed to advise them that Burles should 
be acquitted if at the relevant time, though lacking her consent, 
he genuinely believed she was a consenting party. Further, it 
was contended, that in accordance with the decision of the House 
of Lords in Woolmington’s Case*® the onus of proof of the lack 


of this belief lay upon the Crown. 


‘The Full Court held that there had been no misdirection and 
refused the application. ‘lhey took the view that in the absence 
of evidence by the accused that he believed he had her consent 
this question need not be left to the jury. Burles on oath had 
sworn that she had expressly consented. If his story were true, 
then in fact she had consented. The jury disbelieved him. The 
court held that the rejection of his evidence also removed the 
only basis on which the prisoner might have established his belief 
that he had the consent of the prosecutrix*” 


On the question of onus of proof the judgments are not very 
clear. Gavan Duffy J. related the problem of mistake of fact 
in rape to mistake of fact as a defence in proceedings for offences 
created by statute. In the latter case the generally held view is 
that the onus of proof is on the accused who sets up the defence 
and Gavan Duffy J. thought that in relation to rape “it would 
seem more coherent with general principles that the jury should 
be told that they are to acquit on the grounds of mistake only 
if they are satisfied on the balance of probabilities that the accused 
did honestly and reasonably believe that the necessary and 


innocent state of facts existed.’”*! However he conceded that 


29. [1935] A.C. 462. 
30. It may be noted that Cordingley and Burles were by a separate court 
convicted of robbery from the husband 


31. At 403. 
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‘it is more in accord with the spirit of the criminal law in modern 
times. . . that when once there is some evidence of belief and 
reasonable ground for it, the jury should be told that a guilty 
mind is a necessary constituent of the crime, and that unless they 
are satisfied beyond reasonable doubt. on a consideration of all 
the evidence, that that constituent along with the others has been 


proved, they should acquit.”** It may be inferred from the 
judgment of Lowe J. that, though the tactical onus of proof of 


belief in consent lay on the accused, and it was incumbent on 
him effectively to raise the issue by his evidence, the ultimate 
onus would lie on the Crown to establish that this belief was not 


held. Fullagar J. did not advert to this question, 


The Court’s decision that there had been no misdirection 
may be criticised. It is by no means clear why evidence of a 
state of facts does not per se import evidence of a belief in that 
state of facts, even if it be shewn to be mistaken; and it may 
well be argued that the jury’s finding did not carry with it a 
rejection of Burles’ valid defence, if the lack of a belief in her 
consent to intercourse is an element in the crime of rape. It 1s 
true that the jury should not be asked to speculate about possible 
defences not raised by the defence; but where a line of evidence 
adduced goes to negative two separate and distinct necessary 
elements of an offence charged, it seems irreconcilable with 
Woolmington’s Case not to insist that the jury be directed as to 
their need to be convinced beyond reasonable doubt of the exist- 
ence of both elements. If rape requires (a) de facto lack of 
consent, and (b) knowledge or reckless indifference as to that 
lack of consent, then it would seem that in many cases evidence 


denying (a) automatically goes to a denial of (b)**. 


‘Though the court, for the above reasons, regarded the general 
problem of the mens rea of rape as not raised on this appeal, they 
nevertheless considered it at length. Gavan Duffy and Lowe J]. 
agreed that an accused’s belief that the woman was consenting 
is a valid defence. In the earlier Victorian case of R. v. Horn- 
dbuckle** this view had been advanced, and it was accepted in 
Burles’ Case and formulated in exhaustive judgments by Gavan 
Duffy and Lowe JJ. in which the dictum of Madden C.J]. in 


2. At 403. 
3. See Glanville Williams, Criminal Law—The General Part p. 706 n. 8 
4, [1945] V.L.R. 281. 
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Bourke’s Case, denying the exculpatery force of a mistaken 
belief in the woman’s consent, was disapproved.** 


In a recent case before the Victorian Supreme Court, one 
Winduss** was convicted of rape in circumstances in which in 
his drunken conditicn it was possible that he believed, owing to 
her lack of resistance induced by fear, that the woman was a 
consenting party. Barry J. followed Burles’ Case (supra) and 
accepted the view that rape involves an intenticn to have carnal 
knowledge of the victim without her consent. He also followed 
DBurles’ Case (supra) in refusing to accede to a submission by 
the defence that he should direct the jury to consider this possible 
belief of the accused when it had not been raised by the defence. 
Here che arguments against directing the jury in terms of 
Winduss belief were stronger than in Burles’ Case, there being 
a necessary conflict between Winduss having a drunken belief 
in the existence of consent and his total denial of the act of inter- 
course. It is hard to argue at once: “I was not there, and if I 
was I drunkenly believed she consented.” If the latter is to be 


put by the defence it must be raised « xplicitly. 


It is true that this defence will in most cases only be of any 
iorce when allied with a defence of drunkenness. But this 1s 
by no means always the case. ‘Thus in a recent case*’ in the 
Victorian Supreme Court the accused, Clarke, a man of little 
intelligence and virtually no education, had intercourse with a 
middle-aged widow living on her own in primitive conditions in 
a rural area, and whose nearest neighbour was about one mile 
distant. The victim had apparently offered no substantial re- 
sistance. On one view of the facts her non-resistance to inter- 
course was caused by fear for her own safety and did not con- 
stitute consent. Evidence was also given cf her low intelligence. 
Mr. Justice Smith directed the jury that if Clarke thought that 


35. Be Gavan Duff Lowe JJ inter] reted the words of Lord Birkenhead 

Beard’s Ca referred to above. as supporting this requirement for a 

nviction of rape of an intention to have intercourse without consent or 

recklessness as to consent. Whether or not this interpretation of Lord Birken- 

head’s words be referred to that advanced in this article is of little 

e if the gener nclusion as to’the mens rea of rape is accepted. 

I jrunkenness ma} early serve to negative this specific intent, and 

revity and incompleteness of Lord Birkenhead’s reference to this 

er which raise the doubt as to his true meaning, is well explained 

the fact that tl ie did not arise on the facts or in the arguments 
Beard’s Case itself 

36. This case has not been reported. It was heard before Mr. Justice Barry 

Melbourne in Fy 1952, the material here presented being taken from 

transc rij t of the proceedings mad available by the Crown Law 


Department 
This case |} not been reported. It w heard before Mr. Tustice Smith 
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the woman was consenting, and did not realise that her non- 
resistance was attributable to fear for her safety, then he must 


be acquitted. 


It is submitted that only by regarding the accused’s belief 
in the woman’s consent as negativing an essential element of the 
crime of rape can this offence be reconciled with the general 
principles of the criminal law. ‘Lhis conclusion will not satisfy 
everyone. Dissidents will argue that the man who engages in 
extra-marital intercourse should do so at his peril and that he 
should in law be guilty of rape, whatever his state of mind. if in 
fact he fails to win consent, and. that the law should be amended 
to procure this result. This argument may have some force but 
should not prevail. It is true that the acceptance of specific intent 
as an element in the offence does give some advantage to the 


accused, but this may be fully warranted. 


It must be remembered that the accused will have little 
prospect of successfully raising the issue of mistake as to consent 
in anv but the borderline case—-the kind of case categorized in 
a recent article in the description “half-won arguments in parked 
cars.*8 In such cases there may be real doubt whether the 
argument has not in fact been fully won and it may be regretted 
that they even come to trial. When thev do, the scales tend to 
be weighted against the accused because, firstly, the prosecutrix, 


her reputation, 1s prone to eXaggerate the 


concerned to protect 
extent of her resistance, and, secondly, all too often the jury 
tends to view the case as a contest between the guilt of the accused 
and the innocence of the prosecutrix.*® Once mistaken belief 


in consent becomes relevant the latter dilemma becomes less real. 


Nor, if all that was said in R. v. Burles (supra) be accepted, 
is the rule wholly to the advantage of the accused since it raises 
difficult tactical problems. Should the case be fought on the basis 
that there is consent in fact, or simply that there has been a 
belief in consent? On this point, however, it is submitted that 


these courses are not mutually exclusive and that, where consent 
is in issue, the accused may also be asked whether he believed 
that the prosecutrix consented. He can then indicate the grounds 


of this belief as establishing both defences. 


38. 62 Yale L.J. 56 

39. This has even been put to the jury, See R. v. Rudland + F. and F. 495 
where the Crown Prosecutor observed that “it the prisoner was acquitted, 
the woman’s character would be blasted”. In this case the trial judge 
said “the observation should not have been made,” but even judges can 


err in this matter. See R Turner [1944] K.B. 463 
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Rape, then, involves the intention to have intercourse lacking 
or reckless as to consent and this intent must constitute a “specific 
intent” for the purpose of the defence of drunkenness within the 
decision in Beard’s Case. Likewise, any mistake as to the exist- 
ence of consent, if genuine, and even if it is not reasonable*, 
provides a valid defence. And, if the defence puts this element 
of the crime in issue, or if it is implicit in other evidence adduced, 
it lies upon the Crown to prove beyond reasonable doubt that the 
accused was not labouring under such a mistaken belief. 

This discussion has dealt only with the position at commen 
law but it is submitted that the statutory definitions of rape in 
the Australian Codes will also bear this construction and that 
this construction, consistent with the general principles of the 


commen law, is to be preferred. 


I] 


Rape anp THE Maritrat RELATIONSHIP 

The recent case of R. 2. Miller re-opened the question cf 
a husband’s criminal liability for sexual intercourse with his wife 
against her will. This decision and the few earlier decisions 
bearing on the issue give the husband a wide immunity fro 
liability for rape but leave him liable to conviction for the assault. 
This, it is submitted, is a socially desirable result. ‘The reasoning 
behind it however presents some difficulty. 

Most authorities on criminal law have assumed that the 
husband could not be guilty of rape*?. Some evidence of this 
is afforded in the Criminal Codes of Queensland, Western Aus- 
tralia and Tasmania, which were designed primarily to give effect 
to the common law and which, all three, in terms exclude from 
the definition of rape the case where the victim is the wife of 
the accused. Indeed until 1949 in R. v. Clarke* there does 
not appear to have been any recorded prosecution in England 
or Australia of a husband in these circumstances. 

This view of the law—that a husband cannot be guilty of 
rape on his wife—is traceable to Hale, who explained it by saying 
that “by their mutual matrimonial consent and contract the wife 
hath given up herself in this kind unto her husband, which she 
cannot retract”4*4—reasoning which seems to have won general 
but not universal acceptance. In R. v. Clarence* the prisoner 


40. Wilson v. Inyang [1951] 2 All E.R. 237, and the note on that case by 
Professor Glanville Williams in (1951) 14 Mod.L.R. 485. 

41. (1954) 38 CAR. I. 

42. He could of course be guilty as principal in the second degree in respect 
of rape committed by another. R. v. Audley (1631) 3 State Tr. 402. 

43. (1949) 33 CAR, 216. 43A. Hale P.C. 629. 

44. (1888) 22 Q.B.D. 33. f 
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was charged with unlawfully and maliciously inflicting grievous 
bodily harm upon his wife and with an assault upon her occasion- 
ing actual bodily harm. It was proved that the prisoner, who 
to his knowledge but unknown to his wife, was suffering from 
gonorrhea, had connection with her and as a result communicated 
the disease to her. In view of the indictment and in view of 
the fact that the wife consented to intercourse, the possible guilt 
of a husband for rape was not directly raised. However some 
of the judgments contain references to the liability for rape and 
some dicta support the view that the wife’s consent can be with- 
drawn. Some of the judgments also state or infer that the 


husband may be guilty of rape. 


Wills J. said: “. . . had the truth been known there would 
have been no consent.... I greatly prefer the reasoning of 
those who say that because the consent was not to the act done 
the thing done is an assault. If an assault—a rape also”*; and 
earlier he had said: “If intercourse under the circumstances . 
constitute an assault on the part of the man, it must constitute 
rape unless, indeed, as between married persons rape is impossible, 
a proposition to which I| certainly am not prepared to assent and 


for which there seems to be no sufficient authority.”*® 


It would seem that A. L. Smith J. thought that though 
marriage normally involved consent, this consent could be 
revoked: “Until the consent given at marriage be revoked how 
can it be said that the husband in exercising his marital right has 
assaulted his wife? In the present case, at the time the incrimin- 
ating act was committed, the consent given at marriage stood 


247 


unrevoked. ‘Then how is it an assault? 


Hawkins J. (with whose judgment Day J]. concurred) in- 
dicated in one passage that a husband cannot be guilty of rape, 
but this conclusion may not be intended to cover all circum- 
stances. Fariier in his judgment he stated, “By the marriage 
contract a wife no doubt confers upon her husband an irrevocable 
privilege to have sexual intercourse with her during such time 
as the ordinary relations created by such contract subsist between 


them.’’#8 


It seems clear that he did not regard the case where 
the husband was known by the wife te be infected with venereal 
disease as coming within the phrase “during such times as the 
ordinary relations subsist between them”. He said: “I cannot 
conceive it possible seriously to doubt that a wife would be 


justified in resisting by all means in her power, nay, even to 
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death, if necessary, the sexual embraces of a husband suffering 
from such contagious disorder”, and later he added that “even 
if to hold a husband liable for an assault under such circumstances 
would be to subject him also to a charge of rape, the opinion I 
have above expressed would not be changed. No jury would 
be found to convict a husband of rape on his wife except under 
very exceptional circumstances. ... I can however readily 
imagine a state of circumstances under which a husband might 
deservedly be punished with the penalty attached to rape.”*® 
Field J. (Charles J. agreeing) having quoted Hale’s proposi- 
tion about matrimonial consent, proceeded: “The autherity of 
Hale C.J. in, such a matter is undoubtedly-as high as any can b 


c 
but no other authority is cited by him for this proposition and 
I should hesitate before I adopted it. ‘There may, I think, be 
many cases in which a wife may lawfully refuse intercourse and 
in which, if the husband imposed it by viclence, he might be held 


guilty of a crime.” 


It may be noted, too, that, though Stephen J. ultimately 
concluded that the husband could not be guilty of rape, he had 
earlier held the contrary cpinion."* This can only mean that 
he was not completely convinced, in the first instance, by Hale’s 
reasoning and his later adoption cf the orthodox view does not 
of itself establish that he was at any time completely satisfied 
with it. It is submitted that Hale’s suggested basis for the rule 
does give rise to difficulty which might be avoided by another 
approach. 


Hale based the rule on a supposed legally irrevocable con- 
sent by the wife but it can be established that this consent does 
not always exist in fact. It is well known that a wife may with- 
hold consent for varying reasons—because of disinterest. 
repugnance, or caprice, because of fear of infection or pregnancy, 
because she deems the demands made on her by her husband 
to be unreasonable™, or because her husband has been guilty 
of some matrimonial offence which she is not prepared to 
condone. Nor does the law deny that this refusal has taken 
place. 

In the exercise of jurisdiction in matrimonial causes the 
courts frequently accept proof of refusal of intercourse. Indeed 
this refusal may even constitute the prerequisite to the exercise 
by the court of its jurisdiction. Thus in England wilful refusal 


49. P. 52 


49A. Li it. p. 46 referring to various editions of Stephen’s Digest of Criminal 
Lau 


$0 See Holborn v. Holborn [1947] 1 All E.R. 32 
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to consummate is a ground for obtaining a decree of nullity®?. 
In such a case the court must be satisfied that the spouse has 
refused intercourse, which involves a refusal of consent, before 
it can declare the marriage a nullity. In other cases again not 
only do the courts recognise that the wife has refused consent— 
they also hold her refusal justified..’* It seems unreal therefore 
for the courts to argue that for the purposes of the law of rape, 
the wife must be -taken to have given irrevocable consent to 
intercourse when in other sections of the law this consent 
regarded as revocable. 


Despite this criticism it must be conceded that the married 
couple are in law and in fact in a special position and that there 
are overwhelming reasons why the law of rape should not be 
applied in the same way to marital as to extra-marital intercourse. 
In the eyes of the Church, the law, and, in general, the parties, 
marital intercourse is of the essence of marriage. Those who are 
married according to the traditional rites of the Church of 
England have this brought home to them in the words of the 
marriage service stating of marriage that “it was ordained for a 
remedy against sin and to avoid fornication that such persons 
as have not the gift of continency might marry and keep them- 
selves undefiled members of Christ’s body. .. .” 


Intercourse then is a privilege at least and perhaps a right 
and a duty inherent in the matrimonial state, accepted as such 
by husband and wife. In the vast majority of cases the enjoy- 
ment of this privilege will simply represent the fulfilment of the 
natural desires of the parties and in these cases there will be no 
problem of refusal. ‘There will however be some cases where, 
the adjustment of the parties not being so happy, the wife may 
consistently repel her husband’s advances. 


If the wife is adamant in her refusal the husband must 
chcose between letting his wife’s will prevail, thus wrecking the 
marriage, and acting without her consent. It would be intole 
able if he were to be conditioned in his course of action by the 


threat of criminal proceedings for rape. 


Some light is thrown on the necessities of this kind of case, 
and incidentally on its relation to the offence of rape, by the 
judgment of Lord Dunedin in G. ». G.5? in which, speaking of 
a husband who in this kind of predicament had failed over a 
pericd of vears to consummate the marriage, he said: “It is 
51. 1 Edw. 8 and 1 Geo. 6 57 8 
1A. Rayden cn Divorce Sth Edition pp. 109-110 
2. [1924] A.C. 349. at 357 
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5 
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indeed permissible to wish that some gentle violence had been 
employed; if there had been, it would either have resulted in 
success, or would have precipitated a crisis so decided as to make 
our task a comparatively easy one.” It is clear that had the 
parties been unmarried, adoption of the course suggested by 
Lord Dunedin would have rendered the man concerned guilty 
of rape, since his action would involve the use of violence (though 
gentle) to overcome the woman’s resistance. It is equally clear 
that the married couple must be subject to a different rule, since 
it is unthinkable that Lord Dunedin would express regret at the 
failure of the husband te commit a felony (or a misdemeanour 


if his action should amount cnly to an attempt). 


It would seem reasonable however to regard the husband’s 
immunity from liability for rape as stemming, not from any 
supposed irrevocable consent of the wife, manifestly non-existent, 
but rather from general policy considerations. ‘These considera- 
tions are not easy to articulate though they are undoubtedly 
sensed by judges and by ordinary members of the community. 
‘The latter have not the benefit of any legal analysis but none- 
theless may have good judgment in a matter of this kind. It is 
thought that the layman, theugh he disappreves of the husband 
who forces his attentions cn a non-consenting wife, does not 
regard him as guilty of rape. Perhaps it may be felt that an 
indictment for rape would be a clumsy and dangerous mode of 
protecting the wife—that the delicate fabric of human relationship 
involved in marriage might be jeopardized even by the threat 
of prosecution for rape. In the difficult task of adjustment the 
husband should not be inhibited by this threat should his wooing 
fall short cf complete success. ‘his argument may apply with 
special force to the newly married couple but it is also applicab! 
at later stages in the married life since the resumption of physical 
relations may be the best method of bringing to an end a quarrel 
between the husband and wife. It must be remembered too, in 
considering the appropriateness of applying the penalty for ray« 
to the husband, that though the wife may suffer indignity and 
shock as a result of his action her suffering is incomparably less 


than that of the victim of the typical rape. 


No doubt none of these considerations would be compelling 
if the immunity from prosecution might result in a wife being 
at the mercy of a violent and brutal husband, but this is not so. 
\s will be shown below the husband is fully liable for common 


assault or any of the aggravated assaults. 
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This argument from policy does not preclude exceptions to 
the husband’s exemption from liability. Nor indeed are excep- 
tions necessarily excluded if the husband’s immunity is based 
on marital consent, once it is recognized that the consent can 
effectively be revoked. 

This matter has been discussed in two recent cases, R. 
Clarke® and R. v. Miller**. In the former Byrne J. refused 
to quash an indictment alleging the commission of rape by a 
husband on his wife, where the act complained cf had been 
committed after the wife had obtained a separation order con- 
taining the usual provision that the wife be no longer bound to 
cohabit with her husband. Byrne J. said that in these circum- 
stances the husband, if the wife refused consent, might be guilty 
of rape. He approved generally the statement from Hale but 
thought that whereas the matrimonial consent could not be 
revoked by the wife in Hale’s day, it could now be revoked by 
appropriate legal process, as by obtaining a separation order. 

In R. v. Miller, Lynskey J., approving this reasoning, 
thought it should apply to any case where there had been a 
justice’s separation order, or a judicial separation, or where the 
parties were living apart under the terms of a separation agree- 
ment—at any rate where the agreement contained a non- 
molestation clause. However he was not prepared to hold that 
the issue by the wife of a petition for divorce constituted a 
revocation by her of the consent implied in marriage. 

It will be seen that in these cases both judges adopted the 
view that marriage implies consent to intercourse and this consent 
continues in law despite its absence in fact unless there is some 
legal ground on which the consortium has been brought to an 
end. The same result might however be reached by considering 
the broad policy issue as suggested above. ‘The basic purpose 
of the separation order (or agreement) is to free the wife from 
molestation by her husband and as this purpose is approved by 
the law it is not unreasonable to accept the position that the 
husband must in such a case approach his wife only where he 
has her consent. A counter argument can be put, that these 
orders or agreements are not to be regarded as irrevocably 
terminating the matrimonial relationship—and that the husband 
should not be discouraged from making overtures to his wife in 
an attempt to restore this relationship. On balance, however, 
the view accepted by Byrne J. seems preferable since it affords 
protection to the wife and does no injustice to the husband. It 


is clear that a jury will be reluctant to convict a husband 


53. (1949) 33 CAR. 216. 54. (1954) 38 CAR. 1. 
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genuinely seeking to reinstate his marriage and will readily infer 
that the wife consented or that the husband believed her to 
consent. It is likely that the only cases where the jury would 
be prepared to convict will be cases where the husband has use 
real violence and in these cases the husband deserves no sym- 
pathy. The judge can weigh the circumstances, including the 
fact that the parties are married, in considering the appropriate 
punishment. 

Two further comments should be made on this rule in Clarke. 

Firstly, had this question been raised before the passing of 
the Criminal Evidence Act 1898, by which the accused was first 
permitted to give evidence, a different answer might have been 
called for. It might have been too dangerous to leave the hus- 
band at the mercy of a wife with whom he may have had a 
tempcrary reconciliation before a final quarrel. In the nature 
of the crime witnesses other than the husband and wife would 
not be forthcoming and the wife’s evidence would therefore be 
uucontradicted. 

Secondly, there seems to be no room for the application of 
this rule in the Code States since the definition of rape in the 
codes is cast so as to excluce from its ambit any such offence 
by the husband against his wife. 

The immunity of the husband from prosecution for rape 
does not leave the wife without adequate protection. It is clear 
on the authorities that the husband is fully hable for aggravated 
or common assault. In both Clarke and Miller counts for assault 
occasioning actual bodily harm were included in the indictment 
and these counts were allowed to go to the jury. 


An alternative result by which the husband’s immunity from 
conviction of rape, based on a legal presumption of the wife’s 
irrevocable consent during the continuance of the marriage, is 
extended to give him immunity from conviction for assault, is 
unthinkable. Further if it is sought to argue that any action 
connected with achieving the sexual relationship by the husband 
is covered by his rape immunity, but that the same action not 
aimed towards this end may form the basis of a prosecution for 
assault, the line of distinction becomes impossibly difficult and 
the wife’s protection from her husband’s violence is substantially 
removed. A punch on the jaw by the husband should be a 
punishable assault whether or not he regards it as a prerequisite 
to intercourse with a resisting wife. Actions cannot, in this con- 
text, easily be distinguished (and proof is in practice most 
difficult) as either collateral or directly connected with the sexual 
aim. Any study of the psychopathology of sex will confirm this. 


Men 
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‘The judgments in Clarke and Miller are significantly silent 
on the liability of the husband for indecent assault. In Victoria 
this offence is now governed by statute, the relevant section com- 
mencing, “whosoever unlawfully and indecently assaults any 
woman.... °°. A court might feel some difficulty in holding 
sexual relations between husband and wife to be “unlawful and 


indecent” but this question must be regarded as still open. 


Where the husband has intercourse with his wife and she 
1esists him; through reasonable fear of infection, the extent of his 
criminal liability is not clear. As the judgments in Clarence would 
show, the wife is entitled to resist and this may be regarded as 
bringing the case within the rule in Clarke, though no doubt many 
conservative judges would not be prepared to go so far. If the 
wife is infected as a result of the assault it is possible that he 
may be liable for an assault occasioning actual bodily harm, 
though serious doubts as to this were expressed in Clarence. He 
will however be liable in most jurisdictions for a special statutory 
crime.*® 
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AN ATTEMPT AT THE MEANING OF STATUTES 
I 


The Profession in Queensland is indebted to Mr. Peter 
Brett of the University of Western Australia for an article he 
wrote in this Journal of December, 1953, at p. 99, on “The Theory 
of Interpreting Statutes.”* 

He has introduced for the first time here certain matters of 
great interest. However, I am unable to agree with all that he 
has written. 


In the first part of his article, he deals (p. 100) with three 
rules which he terms the Literal Rule, the Golden Rule and the 
Rule in Heydon’s Case. The Literal Rule declares that the literal 
or ordinary meaning of the words must be followed whatever the 
result (Abley v. Dale (1851) 11 C.B. 378, 391; 138 E.R. 519, 
525). The Golden Rule starts from the same premise but allows 
the Judge to depart from the literal meaning of the words to the 
extent necessary to avoid absurdity or inconsistency, but no 
further (Gray v. Pearson (1857) 6 H.L.C. 61, 106; 10 E.R. 1216, 
1234). The Rule in Heydon’s Case ((1584) 3 Co. Rep. 7a, 7b; 
76 E.R. 637, 638) was “that the Judge should consider the pre- 
vious state of the law, the mischief for which it had failed to 
provide, the remedy given by the statute for that mischief, and 
the true reason for that remedy.” Whether in this process the 
Judge could run counter to the express words of the statute was 
not clear. At p. 101 we are informed that “In recent times the 
Golden Rule has been less in favour than it was in the nineteenth 
century and the choice today is usually between the Literal Rule 
and the Rule in Heydon’s Case’. 


He then examines a number of cases and says at p. 103, 
“It would seem then that a new approach to the problems of 
statutory interpretation is urgently needed.” His final conclusion 
appears to be at p. 111: “The duty of the Court in interpreting 
a statute is to find out the sense of the words and phrases used. 
In doing so it must choose between the various competing senses 
which may be attached to those words and phrases. Its choice 
should be that sense which, in its opinion, would be attached to 


them by an ordinary reasonable citizen of the class of citizens 
affected by the statute.” 


*The reference to pages in the first part of this article where no other 
authority is mentioned. is to Mr. Brett’s article, and in the second part. to 
The Meaning of Meaning, by C. K. Ogden and I. A. Richards, 7th and 10th 


editions. the pagination of which is the same. 
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The cases which Mr. Brett examines are Langford Property 
Company v. Batten [1951] A.C. 223, Hickman v. Peacey |1945]| 
A.C. 304, and Magor and St. Mellons R.D.C. v. Newport Cor- 
poration [1952] A.C. 189. In each of these cases there were 
very difficult questions of construction, and as Lord Simonds 
himself said in Magor’s Case at p. 190, “It is, after all, a true 
saying that on questions of construction, different minds may 
come to different conclusions.” It is submitted that this is the 
true inference to be drawn from the dissents in those cases and 
that the Judges did not so much disagree on the rules of inter- 
pretation as on their application. 


Mr. Brett (at p. 102), after referring to the fact that the 
House of Lords had by a narrow majority decided to follow 
Heydon’s Case in Hickman’s Case, says, “In the House of Lords, 
Lord Simonds was with the majority, though some six years later 
he stated very strongly his view that the duty of the Court is 
to interpret the words that the legislature had used, and that the 
general proposition that it is the duty of the Court to find out 
the intention of Parliament cannot by any means be supported. 
In the case in which Lord Simonds uttered this! recantation, Lord 
Radcliffe dissented, though in the earlier Langford Property Case 
he had opted with the majority for a literal interpretation.” I 
cannot agree that there was any recantation here on the part of 
Lord Simonds. In Magor’s Case he refers to Heydon’s Case and 
approves of it. He was really objecting to any suggestion that 
the duty of the Court was to go further than an interpretation 
cf the words the Legislature has used. The Rule in Heydon’s 
Case is merely one means of interpreting these words and Lord 
Simonds fully accepted it as such. !+t was to the method of 
approach of Denning L.J. that the remarks were directed. 


The Golden Rule is stated by Lord Blackburn in River Wear 
Commissioners v. Adamson (1877) 2 App.Cas. 743 at 764: 


“And I believe that it is not disputed that what Lord 
Wensleydale used to call the Golden Rule i: right, viz. that 
we are to take the whold statute together, and construe it all 
together, giving the words their ordinary signification, unless 
when so applied they produce an inconsistency or an 
absurdity or inconvenience so great as to convince the Court 
that the intention could not have been to use them in their 
ordinary signification and to justify the Court in putting on 
them some other signification, which though less proper, is 
one which the Court thinks the words will bear.” 
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In Abley v. Dale ((1851) 11 C.B. 378; 138 E.R. 519), the 
case referred to by Mr. Brett for the Literal Rule, that rule ts 
stated thus at 391, 525: 


“If the precise words used are plain and unambiguous, 
in cur judgment, we are bound to construe them in their 
ordinary sense, even though it does lead, in our view of the 
case, to an absurdity or manifest injustice. Words may be 
modified or varied, where their import is doubtful or obscure. 
But we assume the functions of legislators when we depart 
from the ordinary meaning of the precise words used, merely 
because we see, or fancy we see, an absurdity or manifest 
injustice from an adherence to their literal meaning.” 


There is no hard and fast line between these two rules: it 
is more a matter of degree than anything else. The literal mean- 
ing is to be taken unless there is something in the context to 
govern it.. In Abley v. Dale the Court decided that a person 
who had obtained his discharge under the Insolvent Debtors’ 
Act was still liable to be committed at the discretion of a Judge 
of the County Court for disobedience to an order made upon a 
judgment summons obtained after such discharge for the same 
debt. The Court either had tq make the order it did or actually 
to treat s. 102 of the Act 9 & 10 Vic. c. 95 as non-existent, 
because that section said in plain terms that no protection order 
or certificate granted by any Court of Bankruptcy, or for the 
relief of insolvent debtors should be available to discharge the 
defendant. The bankruptcy legislation (1 & 2 Vic. c. 110) was 
the earlier legislation. Although the result was absurd the Court 
was of opinion that there was nothing to control the clear 
intention of s. 102. (See Copeman v. Rose 7 El. & Bl. 679 at 684; 
119 E.R. 1397 at 1399.) 


I do not think many people would agree with Mr. Brett 
that the Golden Rule is any less in favour in the twentieth century 
than it was in the nineteenth century. It comes up with variations 
in expression in almost every case which comes before the Courts. 
To iaterpret any document whatsoever you must look at the 
whole of it and see what it means. The Privy Council recently said 
in 4.-G. for Canada v. Hallet & Carey Ltd. [1952] A.C. 427 
at 449: 


“In their Lordships’ view there is no better way of 
approaching the interpretation of this Act than to endeavour 
to appreciate the general object which it serves and to give 
the words their natural meaning in the light of that object. 
There are many so-called rules of construction that Courts 
of Law have resorted to in their interpretation of statutes, 
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but the paramount rule remains that every statute is to be 
expounded according to its manifest or expressed intention.” 


This is a kind of rolled up rule with the emphasis on the 
Golden Rule and the Rule in Heydon’s Case rather than the 
Literal Rule. 


I cannot agree with Mr. Brett in his conclusion that a new 
approach is urgently needed to the problems of statutory inter- 
pretation insofar as he means that any new rules of interpretation 
such as that he has suggested should be introduced. His suggestion 
that the Court’s choice cf meaning “should be that sense which 
in its opinion would be attached to them by an ordinary reason- 
able citizen of the class of citizens affected by the statute” is not 
at all helpful. It would often be useless; for instance, in criminal 
law and laws dealing with incapacitated persons, questions would 
arise as to how much knowledge is to be imputed to the ordinary 
responsible citizens. Difficulties would be caused to draftsmen 
because they would no longer know how the Courts would 
interpret accepted legal phrases. It introduces fresh complexities 
without any advantages so far as I can see. The ordinary citizen 
might as well become reconciled to this fact and realise that 
statutory interpretation is beyond him. 


Il 

The difficulties are in the application of the rules of inter- 
pretation to the particular cases, and in deciding just exactly 
which rule is to be applied. There can be no doubt in my view 
that in interpretation of any document whatsoever a knowledge 
of language itself is extremely useful and the service that Mr. 
Brett has done the profession is in directing attention to The 
Meaning of Meaning. His footnote to this is: “First published 
in 1923 and now in its 6th edition”. The edition which I have 
is stated to be the 7th edition and purports to have been published 
in 1945. I have compared it with a 10th edition which purports 
to have been-published in 1949, and as already mentioned the 
pagination is the same. Mr. Brett states that his references are 
to the 2nd edition (1927). At pp. 103, 104, he says: 

“One of the best-known studies of the nature of meaning 
is that by C. K. Ogden and I. A. Richards, in a book entitled 
The Meaning of Meaning. In this book the authors make 
an extensive study of the bearings of the different possible 
meanings of words in relation to different disciplines, such 
as philosophy, psychology, and aesthetics. They list some 
sixteen different definitions of the ‘meaning’ of a symbol 
(word), of which the last four are of interest to the lawyer. 
These define meaning as: 
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‘(1) That to which the User of a symbol actually refers. 
‘That to which the User of a symbol Ought to be referring. 


(3) That to which the User of a symbol Believes himself to 
be referring. 


That to which the Interpreter cf a symbol (a) refers, 
(b) Believes himself to be referring, (c) Believes the 
User to be referring.’ 


The conflict between (1) and (3) is only too familiar to 
lawyers, especially in will cases; Perrin v. Morgan [1943] 
A.C. 399, provides an excellent example. The so-called plain 
or literal ona of a word is the meaning assigned by (2) 
and is often imposed by the courts on the parties to a 
contract, who have respectively taken definitions (1) and (4) 
(a) or (4) (c) as their criteria and thereby ae a 
conflict.” 


In what follows I reter to these definitions of meaning by 
the numbers Mr. Brett has given, though those are not the 
numbers in the seventh edition, nor, as it appears, of the second. 


I do not think that the case of Perrin v. Morgan provides 
an example of the conflict between (1) and (3) as stated by Mr. 
Brett. The application of these definitions to legal interpretation 
is extremely difficult. My own view is that none of them as 
stated exactly fit the case. Number (2), which the authors say 
at p. 206 is good use, seems to me to be the closest to legal 
meaning, but I think, it should be modified. This might be done 
in any of the following ways: 


(a) That to which the Judges say the user of a symbol refers. 


(b) That to which the Judges say the user of a symbol ought to 
have been referring according to the rules of interpretation. 


(c) That to which the Judges from time to time say the user of a 
symbol ought to have been referring according to the rules 
of interpretation. 


(d) That to which the Judges say the user of a symbol ought to 
have been referring according to the particular rules of 
interpretation which they, from time to time, say are relevant. 


These definitions introduce the arbitrary decision of the 
Judge which is necessary as it is im fact the Judges who say what 
meaning is to be given to statutes and legal instruments in general; 
also the meaning of statutes does change from time to time. 
Consider for instance that chameleon. sec. 92 of the Federal 
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Constitution*. Mr. Brett has performed a rather Macdufflike 
operation upon these definitions in taking them from their con- 
text. In order to understand them the Golden Rule must be 
applied and they must be considered in their place in the scheme 
of the work. The only real way to do this would be to read 
it all. I shall refer to so much of it as will I hope make intelligible 
the reason why I cannct agree with Mr. Brett about legal mean- 
ing. The authors say at pp. 9-12: 


“Symbolism is the study of the part played in human 
affairs .by language and symbels of all kinds, and especially 
of their influence on Thought. It singles out for special 
inquiry the ways in which symbols help us and hinder us 
in reflecting on things. 


“Symbols direct and organize, record and communicate. 
In stating what they direct and organize, record and com- 
municate we have to distinguish as always between Thoughts 
and Things”. (In a footnote they say they use the word 
“referent” for the thing referred to). “It is Thought (or, 
as we shall usually say, reference) which is directed and 
organized, and it is also Thought which is recorded and 
communicated. But just as we say that the gardener mows 
the lawn when we know that it is the lawn-mower which 
actually does the cutting, so, though we know that the direct 
relation of symbols is with thought, we also say that symbols 
record events and communicate facts. 


“By leaving out essential elements in the language 
situation we easily raise problems and difficulties which 
vanish when the whole transaction is considered in greater 
detail. Words, as every one now knows, ‘mean’ nothing by 
themselves, although the belief that they did, as we shall 
see in the next chapter, was once equally universal. It is 
only when a thinker makes use of them that they stand for 
anything, or, in one sense, have ‘meaning’. They are instru- 
ments. But besides this referential use which for all 
reflective, intellectual use of language should be paramount. 
words have other functions which may be grouped together 
as emotive. These can best be examined when the framework 
of the problem of strict statement and intellectual commun- 
ication has been set up. ‘The importance of the emotive 
aspects of language is not thereby minimized, and anyone 
chiefly concerned with popular or primitive speech might 


*“On the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carriage or ocean 
navigation, shall be absolutely free.” 
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well be led to reverse this order of approach. Many 
difficulties, indeed, arising through the behaviour of words 
in discussion, even amongst scientists, force us at an early 
stage to take into account these ‘non-symbolic’ influences. 
But for the analysis of the senses of ‘meaning’ with which 
we are here chiefly concerned. it is desirable to begin with 
the relations of thoughts, words and things as they are found 
in cases of reflective speech uncomplicated by emotional, 
diplomatic, or other disturbances; and with regard to these, 
the indirectness of the relations between words and things 
is the feature which first deserves attention. 


“This may be simply illustrated by a diagram, in which 
the three factors involved whenever any statement is made, 
or understood, are placed at the corners of the triangle, the 
relations which hold between them being represented by the 
sides. The point just made can be restated by saying that in 
this respect the base of the triangle is quite different in 
composition from either of the other sides. 


THOUGHT OR REFERENCE 





SYMBOL Stands for REFERENT 


(an imputed relation) 


“TRUE. 


“Between a thought and a symbol causal relations hold. 
When we speak, the symbolism we employ is caused partly 
by the reference we are making and partly by social and 
psychological factors—the purpose for which we are making 
the reference, the proposed effect of our symbols on other 
persons, and our own attitude. When we hear what is said, 
the symbols both cause us to perform an act of reference and 
to assume an attitude which will, according to circumstances, 





| 
| 
| 
| 





SO, Ae 
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be more or less similar to the act and the attitude of the 
speaker. 

“Between the Thought and the Referent there is also 
a relation; more or less direct (as when we think about or 
attend to a coloured surface we see), or indirect (as when 
we ‘think of’ or ‘refer to’ Napoleon), in which case there 
may be a very long chain of sign-situations intervening 
between the act and its referent: word—historian—com- 





temporary record—eye-witness—referent (Napolecn). 

“Between the symbol and the referent there is no 
relevant relation other than the indirect one, which consists 
in its being used by someone to stand for a referent. Symbol 
and Referent, that is to say, are not connected directly (and 
when, for grammatical reasons, we imply such a relation, it 
will merely be an imputed, as opposed to a real, relation) 
but only indirectly round the two sides of the triangle. 

“It may appear unnecessary to insist that there is no 
direct connection between say ‘dog’, the word, and certain 
common objects in our streets, and that the only connection 
which holds is that which consists in our using the word when 
we refer to the animal.” 


At p. 102 the authors explain what they mean by an incorrect 
symbol: 

“An incorrect symbol is one which in a given universe 
of discourse causes in a suitable interpreter a_ reference 
different from that symbolised in the speaker. Thus if we 
say: ‘Charles I died in his bed, making witty remarks’ our 
symbol is more likely to be incorrect than our reference false, 
for it is no rash suggestion that the referent is Charles II’s 
death in his bed. But in many cases such an audacious 
exegetic is unwarranted, and it will be a more difficult matter 
to decide which is occurring.” 

At p. 103 they say: 

“Incorrectness may plainly have degrees, for if, when 
my pipe is out, I say, “My pipe is alight,’ then this symbol 
‘My pipe is alight,’ is sufficiently correct to characterize its 
referent but not to place it. In other words, it is good enough 
for the investigator to be able to look for its referent among 
events, and to exclude it on the ground that the place it 
claims is filled by the referent of ‘My pipe is out.’ It may 
also be good enough, according to the actual context, for 
him to go and look for it among other likely orders of 
referents, gustatory, olfactory and thermal sensations, images 
and so forth. If he can find it he may be able to expand 
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the incorrect symbol, possibly changing every word in the 
process. Similarly, cnce convinced that my pipe is out, I 
may be able myself to expand my symbol to “My pipe feels 
as though it were alight.” 

At p. 105 they say: 


“The problem of finding the actual referent is here, as 
always, that of tracing out the causal connections or con- 
texts involved, in the manner indicated in Chapter III.” (I 
have not dealt with Chapter III because I think it is beyond 
the scope of this article.) 


These explanations, at pp. 102, 103, and 105, occur in the 
course of their exposition of what they term the third Canon of 
Symbolism. At p. 87 they say: 


“At the basis of all communication are certain postulates 
or pre-requisites—regulative presumptions without which no 
system of symbols, no science, not even logic, could develop.” 

These postulates they call the Canons of Symbolism. The fourth 
Canon is given at p. 103 as: 


t 


“A symbol refers to what it is actually used to refer to; 
not necessarily to what it ought in good usage, or is intended 
by an interpreter, or is intended by the user to refer to.” 


It would appear that the actual referent (meaning I) of 
the symbol “Charles I died in his bed making witty remarks,” 
referred to above, was Charles II’s death in his bed making witty 
remarks. 


The actual referent of “My pipe is alight” was “My pipe 
feels as though it were alight,” and the meaning to which I 
thought myself to be referring (Meaning 3) was “My pipe is 
alight.” 


I do not want anyone to think that I am setting myself up 
as an expert on “The Meaning of Meaning”. I am a Barrister 
and not a Psychologist. But these matters do impinge on the 
law and this work has been of very great assistance to me in the 
practice of my profession. I also feel very grateful to Professor 
Glanville Williams for his article “Language and the Law”, 61 
L.Q.R. 71 (1945). Ogden and Richards’ conclusions may not be 
right, though it would appear that a great many of them are. 
Every law student should, in my view, thoroughly study this 
work, otherwise wisdom is at one entrance quite shut out. I do 
not mean to say that most of its teaching cannot be found else- 
where, or that to be a first class lawyer there is any necessity to 
know of its existence, but it certainly is a help to lawyers. 
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If teachers of English were to study those parts of it relating 
to the emotive functions of language, they would probably cease 
to torture unfortunate students by setting them the impossible task 
of paraphrasing Shakespeare, at least without telling them that, in 
normal cases, it is only the symbolic elements for which alter- 
native language can be found. 


My intentio.. in quoting from the work has been to attempt 
to explain to some extent the definitions quoted by Mr. Brett and 
not the whole system. Itself it wastes no words. It is not easy 
to understand but repays study, and cannot really be condensed. 


To come back to Perrin v. Morgan |1943] A.C. 399: in that 
case the testatrix, by her will drawn without legal assistance, 
directed that “all monies of which I die possessed of shall be 
shared by my nephews and nieces now living.” Her estate con- 
sisted of investments valued at £32,783, cash at bankers amount- 
ing to £689, dividends received or accrued £36, rents due prior 
to her death £82, income tax repayment due to her £32, household 
goods valued at £62, freeholds specifically bequeathed valued 
at £1445, and freeholds not mentioned in the will valued at £340. 


It was held that the bequest included all the net personalty. Lord 
Simon said at p. 406: 


“My Lords, the fundamental rule in construing the 
language of a will is to put on the words used the meaning 
which, having regard to the terms of the will, the testator 
intended. The question is not, of course, what the testator 
meant to do when he made his will, but what the written 
words he uses mean in the particular case—what are the 
‘expressed intentions’ of the testator. In the case of an 
ordinary English word like ‘money’, which is not always 
employed in the same sense, I can see no possible justification 
for fixing on it, as the result of a series of judicial decisions 
about a series of different wills, a cast-iron meaning which 
must not be departed from unless special circumstances exist, 
with the result that this special meaning must be presumed 
to be the meaning of every testator in every case unless the 
contrary is shown. I agree, of course, that, if a word has 
only one natural meaning, it is right to attribute that 
meaning to the word when used in a will unless the context 
or other circumstances which may be properly considered 
show than an unusual meaning is intended, but the word 
‘money’ has not got one natural or usual meaning. It has 
several meanings each of which in appropriate circumstances 
may be regarded as natural.” 
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The issue in that case was whether the word “money” was 
to be given the meaning which in the circumstances was to be 
regarded as its natural meaning, or whether it had a legal mean- 
ing which the Courts were bound to give it, a “strict sense” which 
would have excluded, inter alia, the “investments”. The Court of 
Appeal had reluctantly decided that a rule of interpretation 
bound it to decide in favour of the strict sense. At the same time 
some very nasty things were said about the rule. The House of 
Lords, by a majority, decided there was no such rule and in effect 
applied the Golden Rule. The minority reached the same con- 
clusion by holding that on the true meaning of the rule, they 
could allow the appeal. 

ee 


Lord Simon, in the passage cited, rejected Meaning 1 and 
Meaning 3, and, it is submitted, gave as the meaning that which 
the testatrix ought to have meant in accordance with the Golden 
Rule. The legal meaning of the will changed when the decision 
of the Court of Appeal was reversed. Meanings 1 and 3 may 
well have included the freeholds not mentioned in the will. 


To understand the meaning of any statement whatsoever 
it must be interpreted against its whole background. In this 
regard Professor Malinowski’s remarks in a supplement to The 
Meaning of Meaning are of great interest. He first of all takes 
an actual utterance taken down from a conversation of natives 
in the Trobriand Islands to the North East of New Guinea: he 
gives a literal translation of it and shows how completely mean- 
ingless this literal translation is. He then examines it in its 
setting and shows that it makes sense. He then says at p. 305: 


“What I have tried to make clear by analysis of a 
primitive linguistic text is that language is essentially rooted 
in the reality of the culture, the tribal life and customs of a 
people, and that it cannot be explained without constant 
reference to these broader contexts of verbal utterance.” 
At p. 306 he says: 

“Again, it is equally clear that the meaning of the 
expression ‘we arrive near the village (of our destination)’ 
literally: ‘we paddle in place’, is determined only by taking 
it in the context of the whole utterance. This latter again, 
becomes only intelligible when it is placed within its context 
of situation, if I may be allowed to coin an expression which 
indicates on the one hand that the conception of context 
has to be broadened and on the other that the situation in 
which words are uttered can never be passed over as 
irrelevant to the linguistic expression. We see how the con- 
ception of context must be substantially widened, if it is to 
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furnish us with its full utility. In fact it must burst the 
bends of mere linguistics and be carried over into the analysis 
of the general conditions under which a language is spoken. 
‘Thus, starting from the wider idea- of context, we arrive 
once more at the results of the foregoing section, namely 
that the study of any language, spoken by a people who live 
under conditions different from our own and possess a 
different culture, must be carried out in conjunction with 
the study of their culture and of their environment.” 

And at p. 307: 

‘But when we pass from a medern civilized language, of 
which we think mostly in terms of written records, or from 
a dead one which survives only in inscription, to a primitive 
tongue, never used in writing, where all the material lives 
only in winged words, passing from man to man—there it 
should be clear at once that the conception of meaning as 
contained in an utterance is false and futile. A statement, 
spoken in real life, is never detached from the situation in 
which it has been uttered. For each verbal statement by a 
human being has the aim and function of expressing some 
thought or feeling actual at that moment and in that situa- 
tion, and necessary for some reason or other to be made 
known to another person or persons—in order either to serve 
purposes of common action, or to establish ties of purely 
social communion, or else to deliver the speaker of violent 
feelings or passions. Without some imperative stimulus of 
the moment, there can be no spoken statement. In each 
case, therefcre, utterance and situation are bound up inextric- 
ably with each other and the context of situation is 
indispensable for the understanding of the words. Exactly 
as in the reality of spoken or written languages, a word 
without /Jinguistic context is a mere figment and stands for 
nothing by itself, so in the reality of a spoken living tongue. 
the utterance has no meaning except in the context of 
situation.’ 


When a Judge comes to interpret a statute there is also a 
context of situation and this includes inter alia the whcle past 
history and character of the Judge, the history of the language 
which is being interpreted and of the race, and the facts and 
law of the case. It is without bounds. Happily much of it is 
excluded by rules of law. But for the rules of evidence, no case 
would ever get itself heard. In the interpretation of statutes there 
is an infinitely valuable rule that excludes what has been said in 
Parliament. Mr. Brett in an article written in the Australian 
Law Journal, vol. 27, p.6 at pp. 10 and 11, has objected strongly 
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to it. But consider for a moment where we would be without it. 
Take the Queensland Criminal Code. It was drafted by Sir 
Samuel Griffith and passed by the Queensland Legislature in 
1899. It was subsequently adopted by the Parliament of Western 
Australia. If Parliamentary Debates were relevant, as the 
Members of Parliament in Queensland may have thought it meant 
something different from that which the Members of Parliament 
in Western Australia thought it meant, the Statute would have 
different meanings in Queensland and in Western Australia. Thus 
we would not know how far decisions of the High Court are 
applicable uatil we had read Hansard and every lawyer would 
have to consult the Hansard of both States in advising his client. 


When we cume to decisions of the Privy Council on Canadian 
Statutes and New Zealand Statutes, the confusion would become 
such that no one would know where he was. As it is, the rule 
referred to in Armstrong v. Stamp Duty Commissioner ([1937] 
A.C. 885 at 896) is bad enough, though it seems unavoidable. It 
is there stated: 

“Tt is well settled that in interpreting a taxing statute of 

a Dominion or a Colony which contains, on its face, no 

reference to its origin or to previous legislative history, it 

is not permissible to consider the evolution of any British 
statute or provision from which the terms or whole sections 
of the enactment under consideration may have been taken, 
or to rely on decisions as to the true interpretation in the 
Courts of Great Britain of thcse terms or sections.” 


But after the law has excluded all that it says is irrelevant, 
there is much which is left which is peculiar to the individual 
Judge. Nothing can exclude his personality or his individual views 
of the meaning of ordinary common words from interpretation. 
At bottom all interpretation is subjective and different minds will 
always come to difierent conclusions on difficult points of inter- 
pretation. Language can never be so exact that everyone will 
think it means the same thing. The same words have to do over 
and over again for an infinity of different meanings. 


It is a help to understand the nature of language, but 
no more. For instance, if the Law Lords had been thoroughly 
steeped in the principles of The Meaning of Meaning, they might 
well have been saved in the Adelaide Electric Case ({1934] A.C. 
122) from deciding that five equalled four. That, it is submitted, 
is what the majority did when they held the Australian pound 
was the same unit of account as the English pound at a time 
when, for 100 English pounds you could get 125 Australian 
pounds. As Lord Warrington said at p. 138, “Merely as a unit 
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of account the pound symbolised by £ is one and the same in 
both countries.” This caused much judicial heartburning till the 
Privy Council, in Bonython’s Case ({1951] A.C. 201 at 220), 
said the decision was one on a question of fact. 


The rule excluding what has been said in Parliament arose 
at a time when the Judges only had one Parliament to consider: 
but it is difficult to see how the Courts could do their work 
without it. That Parliament always, has an intention is a fiction. 
Judge Frank, in his work, Lace and the Modern Mind, in the 
first English edition (1949), has a most instructive appendix on 
fictions. At p. 314 he says: 


“Tourtoulon has made a helpful classification of untrue 
utterances: 
(a) “The lie’ is an affirmation of fact contrary to the truth 
with the intention of deceiving others. 
(b) ‘The myth’ is the affirmation of a fact contrary to the 
truth—though not known to be such—i.e. self deception. 
(c) ‘The fiction’ is an untrue assertion which one enunciates 
without being his own dupe or wishing to dupe others. 


Tourtoulon points out that among lawyers fiction-phobia is 
prevalent. ‘Certain writers have laboured under the strange 
delusion that the law can be constructed upon objective 
realities; . . . . quite the contrary, juridical theory is all the 
more objective when it presents itself as fictitious and all 
the more delusive when it claims to do without fictions.’ ’ 


The failure to recognize the existence and usefulness of 
fictions is probably just as prevalent as fiction-phobia and is by 
no means confined to lawyers. Hume got himself into a deal of 
bother by failing to realize that points and lines as defined in 
Geometry have no counterparts in the real world and that defini- 
tions prove nothing but merely fix referents (p. 113 et seq.). 
(See A Treatise on Human Nature, Everyman, vol. I. p. 48 et 
seq.) 

Parliament as a whole actually has no intention, but if it 
is to be paramount it must be given one. The majority of members 
have agreed to the language of statutes and the only possible 
practical line of action is to treat those words as embodying the 
intention of Parliament. Otherwise, as a matter of ultimate logic, 
it might be necessary to call members to say what they meant 
even if they did not speak on the Bill. On so many Acts many 
members have no intention at all, for instance on Tax Acts. Many 
of them are not even there when an Act is passed. What would 
have been their intention if they had been? Difficulties would be 
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met in calling the legislators of the Statute of Frauds, but how 
surprised they would be if shown the intentions that have been 
imputed to them before returning to the shades. If the intention 
is to be limited to Hansard this would introduce another fiction 
that Members of Parliament mean what they say. Professor 
Stone appears to believe that the rule is founded on the fallacy 
that words have meani>yz in themselves. (The Province and 
Function of Law (1946) p. 200). He is opposed to the rule. 
Personally, I think it is founded on practical necessity. 

Despite my criticism of Mr. Brett’s article, I really meant 
! said in saving we were indebted to him. I personally 
am so jor makir~> me wonder which of the definitions in The 
Meaning of Mean actually fitted legal interpretation. Others 
will probaby corre’ what ] have written. The work itself will 


probably be amended and corrected from time to time as its 


W 


theories are developed. The authors recognize this in the preface 
to the first edition; and though much of it is new, it is, as there 
acknowledged, the result of a long history of human progress. 
Intellectualiy, the race rises on stepping stones of its dead self 
higher things, even though if it does not improve its morals 


it may rise higher still with the Hydrogen Bomb. 


GraHam L. Harr* 


*Q.C., Barrister of the Supreme Court of Queensland. 











LEGAL LANDMARKS, 1953-1954 
The Acts Interpretation Act of 1954. 


Yhe increasing role of the Statute in the legal order, and the 
corresponding frequency of statutory interpretation by the Courts, 
necessitate a modern and carefully constructed Interpretation 
Act. The Act under review seems to fulfil these requirements 
fairly satisfactorily. It is considerably longer than the Acts 
Shortening Act of 1867, which it repeals. Whilst practically all 
the provisions of the old Act are retained, in many cases more 
elaborate provisions are inserted, for example, in the reckoning of 
time, s. 38. There are also several sections inserted which are 
declaratory of settled rules of statutory interpretation, such as 
ss. 14, 22, and 45. However one important and controversial 
exception occurs in s. 13, which provides that “No Act hereafter 
passed shall be binding on the Crown or derogate from any 
prerogative right of the Crown unless express words are included 
therein for that purpose.” This abrogates the rule that the Crown 
is bound by a statute in which i: is named by necessary implica- 
tion, though not expressly. (3ombay Province v. Bombay 
Municipal Corporation {1947} A.C. 58). The’ exception by s. 3 of 
any provision of the Acts Interpretation Act which is inconsistent 
with or repugnant to the true intent and object of the particular 
Act or regulation to be interpreted may possibly still leave some 
operation for the old rule. 

Several new and amended definitions are to be found in s. 36. 
Most of these are consequential upon legislation passed by the 
Commonwealth and Queensland Governments subsequent to the 
Acts Shortening Act. An important change will be found in the 
definition of “person.” It may be queried whether it now covers 
a body of persons unincorporate (cf. (Imperial) Interpretation 
Act 1889, s. 19). 

S. 21 (2) seems designed to avoid the kind of difficulty which 
occurred in Martin v. Trigg [1931] V.L.R. 62. The immunity of 
delegated legislation from attack in the Courts is further but- 
tressed by the severability clause in s. 28 (c). 


It is obviously highly desirable that the various Interpreta- 
tion Acts in force in Australia should be uniform so far as pos- 
sible. It is therefore pleasing to notice the use made of the 
legislation of the Commonwealth and the other States in drafting 


this Act. 


K.R. 
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CONSTITUTIONAL AND ADMINISTRATIVE LAW 


Locus Standi to Sue for Declaration of Invalidity. 


The traditional] distaste of British judges for answering hypo- 
thetical questions was given voice by the majority of the High 
Court in Australian Boot Trades Employees’ Federation v. The 
Commonwealth’. ‘The union and a branch secretary brought the 
suit against the Commonwealth, the Attorney-General, and the 
Minister for Labour for a declaration that s. 78 of the Conciliation 
and Arbitration Act 1904-1951 was invalid and an injunction 
restraining the defendants from enforcing the section against any 
servant, agent, or officer of the union. Sec. 78, enacted in 1951, 
was designed to prevent union officers from encouraging strikes 
or “go slow” methods or other conduct by employees in breach of, 
or calculated to obstruct the operation of, an industrial award. A 
wide variety of conduct of that kind by unicn officers was made 
punishable by fine. No prosecution under the section was pending 
or threatened against any officer of the plaintiff union. 


Dixon C.J. and Fullagar J. were prepared to declare that 
the section, in its main features, was a valid law, but the other 
judges, Webb J., Kitto J., and Taylor J., declined to answer any 
of the questions in the case stated by Fullagar J. for the Full 
Court. The majority took the view that as there was no evidence 
that the present activities of the officers of the union were in any 
way hampered by the provisions of s. 78, the question raised was 
a merely abstract or hypothetical one which, as in the case of 
Lune Park Ltd. v. The Commonwealth”, should not be considered. 


Although there is a long line of respectable authority, both 
in England and in Australia, for courts’ declining to resolve hypo- 
thetical problems, in Australia the High Court has tended to be 
very liberal in entertaining suits claiming declarations of invalidity 
of legislation under the Federal Constitution. As Fullagar J. said 
in the case under review, “Suits not glaringly dissimilar in char- 
acter have been entertained on very many similar occasions in the 
past.” Sch suits have been allowed even at a stage before any 
steps have been taken to put the impugned legislation into opera- 
tion*, and even indeed before the Act has been proclaimed*. As 
Latham C.J. said in Toowoomba Foundry Pty. Ltd. v. The Com- 
monwealth®, “It is now, I think, too late to contend that a person 


1. [1954] A.L.R. 321. 2. (1923) 32.-CLR. 596. 

3. Eg. Banks Case (1948) 76 C.L.R. 1; Communist Party Case (1951) 83 
CLR t. 

4. Pharmaceutical Benefits Case (1945) 71 C.L.R. 237. 

5. (1945) 71 C.L.R. 545 at 570. 
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who is. or in the immediate future probably will be, affected in 
his person or property by Commonwealth legislation alleged .to be 
unconstitutional has not a cause of action in this Court for a 
declaration that the legislation is invalid.” 

It is clear, then. that the Court has often considered ques- 
tions which are hypothetical in the sense that the interests of the 
plaintiff are affected culy if and when the legislation is put into 
operation. However, in this context the important words of 
Latham C.}.’s dictum may be italicised thus: “.... a person who 
is, oc in the immediate future probably will be, affected in his 
person or property ...” In the cases cited above, as a matter of 
public knowledge if not of actual evidence, it was clear enough 
that the interests of the plaintiffs probably would be affected in 
the imiediate future. That was perhaps not so clear in the case 
under review. 

This case leaves open the question on which there was a dif- 
ference of opinion between Latham C.J. and Williams J. on the 
one hand, and Starke and Dixon J]. on the other, in Crouch v. 
The Commonwealth®, whether the fact that a prosecution has been 
instituted against the plaintiff gives him sufficient locus standi to 
sue for a declaration of invalidity of the legislation. Kitto J. was 
emphatic that an injunction, could rot be claimed in such circum- 
stances‘, but no definite pronouncement was made by any of the 
judges on the question so far as a mere declaration is concerned, 
though it would seem to be implicit in Webb J.’s judgment that 
he would regard the launching of a prosecution as providing suf- 
ficient /ocus stand. 


Ross ANpDERSON* 


CONTRACT. 
Formation of a Unilateral Contract. 


‘The “unilateral” contract (to use a convenient but misleading 
American term to describe a contract which from its inception is 
fully executed on one side: the Carbolic Smoke Ball Case im- 
mediately leaps to mind) is a familiar type which has certain 
incidents peculiar to itself. The nature and the essential elements 
of the contract have received considerable exposition from writers 
of text-books and journal articles. The leading judicial exposition 


6. (1948) 77? CER. 339. 7. [1954] A.L.R. at 333. 
i.. E9895} 1 OB 256. 


*\I.A. (Oxford), LL.B. (Western Australia); Chief Lecturer in Law in 
the University of Queensland: contributing author of Essays on the Australian 
Constitution 
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can now be found in the judgment of the High Court (Dixon C.J., 
Williams, Webb, Fullagar, and Kitto JJ.) in Australian Woollen 
Mills Pty. Ltd. v. The Commonwealth?. 


lhe Court pointed cut that in order to establish the exis- 
tence of such a contract there must be a special relation between 
the announcement which is alleged to constitute the promise and 
the act (or forbearance) which is performed by the other party. 
A mere statement of intention, followed by the doing of the act 
on which it is conditional, is not enough. The relation may be 
expressed in terms of the classic doctrine of consideration as one 
of a quid pro quo; or in terms used by Sir A. Goodhart’®, as that 
the “offeror” should state a price which the “offeree” must pay if 
he wishes to purchase a promise; or in terms of basic contractual 
doctrine, as that the “offer” should have been intended to give 
rise, on the doing of the act, to a legal obligation. The “intention” 
of the offeror, as the Court observed, need not be an actual 
intention, but might be imputed under the objective test of inten- 
tion as laid down in Freeman v. Cooke*. ‘To this might be added, 
bearing in mind the case of The Crown v. Clarke*, that the offeree 
must do the act in reliance on the offer and with the intention 
of accepting the benefit of the obligation offered. 

The test which is commonly applied in order to determine 
whether a unilateral contract has been made is to ask whether 
there has been a request, express or implied, by the alleged prom- 
isor that the promisee should do the act on which the latter relies. 

In this case the plaintiff sought to establish such a contract 
with the Commonwealth on the ground that it had bought wool 
for manufacture into woollen goods in Australia in reliance on a 
promise made by the Commonwealth Government or its agents to 
subsidise such purchases. After an exhaustive examination of the 
circumstances the Court concluded that the alleged “promise” was 
no more than a statement of Government policy which was never 
intended to give rise to a legal obligation. 


Contracts by Persons of Unsound Mind: Degree of Unsoundness. 


In Gibbons v. Wright® the High Court held that the effect 
on a conveyance of mental incapacity on the part of the person 
executing it was the same at common law as the effect on a con- 
tract of mental incapacity of a party’, viz., the instrument is not 
void, but voidable at the option of the conveyor or his representa- 
tives if it can be shown that at the time of execution he was 


2. [1954] A.L.R. 453 at 467-70. 3. 67 LOR. 456, 69 L.QR. 106. 
4. (1848) 2 Ex. 654 at 663. 5. (1927) 40 CLR. 227. 
6. [1954] ALR. 383. 7. See post p. 290. 
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mentally incapable of understanding what he was doing and that 
that fact was known cr ought to have been known to the disponee. 
The law as to the effect of mental incapacity on a contract has 
been settled in numerous cases before this one and the case is not 
here reviewed on that aspeci of it. But there is in the judgment 
of the Court (Dixon ©.J., Kitto and Taylor JJ.) a most lucid dis- 
cussion of the degree of mental incapacity which is required to 
render the contractsor conveyance voidabie®. 

‘The trial judge had put to the jury the question whether the 
several conveyors were capable of understanding “the effect of the 
deeds” in question, which were deeds of conveyance of their 
several interests as joint tenants in certain land under general law 
title with a proviso for redemption, each to secure a loan of £10, 
and a mutual memorandum of transfer of their several interests 
as joint tenants in certain land under Torrens title, the object and 
effect of the transactions being to sever the joint tenancy. The 
High Court believed thai the expression “the effect of the deeds” 
referred to the direct effect of the instruments according to their 
terms. 


The Cou.i held that this was not the correct test of the 
degree ui mental capacity required. Certainly the mental capacity 
required must be “relative to the particular transaction which is 
being effected by means of the instrument,” but it is “the capacity 
to understand the nature of that transaction when it is explained.” 
“Ordinarily the nature of the transaction means in this connection 
the broad operation, the ‘general purport’ of the instrument; but 
in some cases it may mean the effect of a wider transaction which 
the instrument is a means of carrying out.” Applying these prin- 
ciples to the present case, the Court held that the conveyors 
“should have been capable of understanding, if the matter had 
been explained to them, that by executing the mortgages and the 
memorandum of transfer they would be altering the character of 
their interest in the properties, so that instead of the last survivor 
of the three joint tenants becoming entitled to the whole, each of 
them would be entitled to a one-third share which would pass to 
her estate if she still owned it at her death.” 


Relief Against Forfeiture of Instalments of Purchase Price. 


It has been established in various cases that there is an equity 
jurisdiction to relieve a defaulting purchaser against forfeiture by 


8. At 384-7. 
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the vendor, pursuant to an express term of the contract, of instal- 
ments of the purchase price paid by the purchaser®. But it has 
never been clear what the precise basis of such relief is. The 
Court of Appeal in Stockloser v. Johnson” gave full consideration 
to the question but disclosed a sharp difference of opinion between 
Somervell and Denning L.JJ. on the one hand and Romer L.J. 
on the other. 


The contract the subject of the action was for sale and pur- 
chase of certain income-producing property in the form of quarry 
plant and machinery on terms of payment of the price by instal- 
ments over a period of years, the purchaser to take the benefit 
of the royalty agreements under which the plant and machinery 
were being used. After paying some instalments the purchaser 
defaulted and the vendor rescinded the contract and forfeited the 
moneys paid under a clause in the contract giving him that power. 
The purchaser sued for return of those moneys. 


Romer L.J. took the narrower view of the equitable right to 
relief in such circumstances, placing emphasis on the principle 
that parties, being free to make their own contracts, should abide 
by their terms. In his view equity would relieve a purchaser 
against forfeiture only where he could show that he was able and 
willing to complete the purchase, and then the only relief he could 
get would be an extension of time. Even this relief was normally 
only available so long as the vendor had not validly rescinded the 
contract: if he had, relief could be obtained only if there were 
“some special circumstances such as fraud, sharp practice or other 
unconscionable conduct of the vendor.” 


Somervell and Denning L.JJ., however, denied that the equity 
jurisdiction was so limited. According to them, all that was 
necessary was that the forfeiture clause should be penal, in the 
sense that the sum forfeited should be out of all proportion to the 
damage suffered by the vendor, and that it must, in the particular 
circumstances of the case (not limited to the actual terms of the 
contract), be unconscionable for the vendor to retain the instal- 
ments paid. In their view, then, the relief was not confined to 
giving an extension of time (and so did not depend on the pur- 
chaser’s readiness and willingness to complete), nor was it limited 
to cases of sharp practice after rescission by the vendor. 


9. Re Dagenham (Thames) Dock Co. (1873) L.R. 8 Ch. 1022; Kilmer v 


British Columbia Orchard Funds Ltd. [1913] A.C. 319; Steedman v. Drinkle 
[1916] 1 A.C. 275; Berry v. Mahoney [1933] V.L.R. 314; Pitt v. Curotta 
(1931) 31 S.R.N.S.W. 477; Real Estate Securities Ltd. v. Kew Golf Links 
Estate Pty. Ltd. [1935] V.L.R. 114 

10. [1954] 1 Q.B. 476 
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The case about which the main controversy turned was 
Steedman v. Drinkle™, in which the Privy Council, while refusing 
specific performance of the contract at the suit of the defaulting 
purchaser (because time was of the essence and the vendor had 
rescinded), remitted the matter to the court of first instance to 
determine the terms on which relief should be granted against 
forfeiture of instalments paid. Romer L.J. pointed out a number 
of unsatisfactory features about this judgment, including the fact 
that the plaintiff had sought only specific performance, and that 
there appeared to have been no argument on the question of other 
relief. He sided with Farwell J. in Mussen v. Van Diemen’s Land 
Co.” in regarding the case as a special one having no general 
application. Somervell and Denning L.JJ. could not agree with 
this view, nor with Farwell J.’s view that the Privy Council’s 
decision that relief against forfeiture of instalments should be 
granted depended necessarily on the fact that the purchaser was 
ready and willing to complete. 

The view of Somervell and Denning L.JJ. of course allows 
more elasticity to equity than does that of Romer L.J., but both 
judges made it clear that purchasers cannot expect to avoid the 
contractual consequences of default too easily. “Where instal- 
ments are to be paid over a period in which the plaintiff has the 
use or the benefit of the subject-matter the burden of showing 
unconscionability is not a light one.”’ Denning L.J. empha- 
sised the distinction between penalty cases, strictly so called, 
where the vendor relies on the letter of the contract to obtain 
moneys belonging to the purchaser, and cases of relief against for- 
feiture of instalments, where the vendor is merely seeking to keep 
moneys which already belong to him. 

Applying these principles Somervell and Denning L.JJ. 
agreed with Romer L.J. that the plaintiff's position in the case 
under review was hardly better than that of a purchaser who had 
made a somewhat speculative bargain which did not turn out as 
well as he had hoped and from which he now sought to extricate 
himself. There was nothing unconscionable in the vendor’s reten- 
tion of the instalments. This being the conclusion reached on the 
facts, all the remarks of the judges on the basis of the equity 
jurisdiction to grant relief, other than unconscionability on the 
part of the vendor, may be regarded as obiter. The points at issue 
between Somervell and Denning L.JJ. and Romer L.J., therefore, 
may yet have to await authoritative determination. 

Ross ANDERSON. 


h.. £1916) 2 AC.-275. 12. [1938] Ch. 253. 
13. Per Somervell L.J. at 484. 








286 The University of Queensland Law Journal 


CRIMINAL LAW 


Accomplices. 


In the case of Davies v. Director of Public Prosecutions 
({1954] A.C. 378; 38 Cr. App. R. 11) the House of Lords laid 
down that the term “accomplice” includes three classes of persons 
—(i) persons who are participes criminis in respect of the actual 
crime charged, whether as principals or accessories before or after 
the fact (in felonies), or persons committing. procuring, or aiding 
and abetting (in the case of misdemeanours); (ii) on a trial for 
larceny, receivers as regards the thieves from whom they receive 
the goods; (iii) where a person is charged with a specific offence 
on a particular occasion, and evidence is admissible and has been 
admitted of his having committed crimes (in Queensland, offences) 
of the identical type on other occasions as proving system or intent 
or negativing accident, parties to such other similar offences. Their 
Lordships also laid down that no further extension of the term 


accomplice should be accepted. 


The reason for including the second and third classes was 
explained by Simonds L.C. in the following passage—“The primary 
meaning of the term ‘accomplice’ then has been extended to 
embrace these two anomalous cases. In each case there are 
special circumstances to justify or at least excuse the extension. 
A receiver is not only committing a crime intimately allied in 
character with that of theft; he could not commit the crime of 
receiving at all without the crime of theft having preceded it. The 
two crimes are in a relationship of ‘one-sided dependence.’ In 
the case of ‘system’ the requirement of warning within the 
special field of similar crimes committed is a logical application 
within that collateral field of the general principle though it in- 
volves a warning as to the evidence of persons not accomplices to 
the substantive crime charged.” 


Our own Court of Criminal Appeal in the case of R. v. Ross, 
McCarthy, and McCarthy (unreported, heard in February 1954) 
reached the same conclusion in relation to the inclusion of persons 
in class (iii) in the term “accomplice” for the purposes of s. 632 
of the Criminal Code. 


Attempt or Preparation Only. 


The decision of the Queen’s Bench Division in the case of 
Hope v. Brown (1954) 1 W.L.R. 250 is of particular interest in 
view of the intimation given by Sheehy J. in the case of R. v. 
Chellingworth |1954| Q.W.N. 35—a charge of attempted arson— 


| 


that he would rule that there was no overt act manifesting an 
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intention to commit the offence, the acts done being in preparation 
for the offence. Chellingworth had been found in the dwelling- 
house in question with a half empty tin of petrol, the walls and 
floor were splashed with petrol and there were bags soaked with 
petrol but at the time he was found he had not tried to apply a 
light. He had previously threatened to burn the dwelling-house 
down. His Honour held that it was a question of law whether ti 


ull 


act done or omitted’ to be done amounted only to preparation fo- 
the commission of an offence and not to an attempt. He referred 
to a statement to this effect in Archbold’s Criminal Pleadin 
Evidence and Practice 3\st ed. at p.1425. 


In the English case the manager of a butcher's shop had pre- 
pared several packages of meat for delivery the following day and 
had placed a ticket on each package specifying the correct price 
in accordance with the Meat (Prices) (Great Britain) Order 1952. 
At the same time he had placed in a drawer another set of tickets, 
each relating to one of the packages, bearing a price in excess ot 
of the permitted price. When inspectors called at the premises 
before the false tickets had been affixed to the respective packages, 
he admitted that the tickets in the drawer were to be substituted 
for the genuine tickets before the meat was delivered. He was 
charged with attempting to sell meat at a price exceeding the 
maximum applicable in accordance with the abovementioned 
Order. ‘The justices dismissed the charge and an appeal to the 
Divisional Court also failed. 


In the course of his judgment Goddard L.C.J. said: “He had 
merely formed the intention to commit an offence and his acts 
were only preparatory to the commission of that offence. The 
locus classicus on what amounts to an attempt is Reg. v. Eagleton 


(1855) Dears. C.C. 376, 515 where Parke B. said, ‘Some act is 


required and we do not think that all acts towards committing 


misdemeanour are indictable. Acts remotely leading towards the 
commission of the offence are not to be considered as attempts to 
commit it, but acts immediately connected with it are.’ Here what 
remained to be done before there could be an attempt was the 
affixing to the meat of the false tickets. Until that was done in 
my opinion the matter remained simply in embryo and in inten- 
tion.” 


Provocation. 


Further consideration was given by the House of Lords in 
the case of Bedder v. Director of Public Prosecutions |1954| 
1 W.L.R. 1119 to the question of the test to be applied in relation 








288 The University of Queensland Law Journal 

to what provocation is sufficient to reduce an unlawful homicide 
from murder to manslaughter. A youth of eighteen, who was 
sexually impotent and had allowed the fact to prey on his mind, 
had murdered a prostitute by stabbing her twice with a knife after 
she had twitted him about his disability. Both the Court of 
Criminal Appeal and the House of Lords rejected the proposition 
that the hypothetical reasonable and normal man should be in- 
vested with the peculiar physical qualities of the accused, as in 
the instant case with the characteristic of impotence; and that 
the question should be asked what would be the reaction of the 
impotent reasonable man in the circumstances. Simonds L.C. after 
referring to certain directions given by the trial judge in his sum- 
ming up which had been quoted and approved by the Court of 
Criminal Appeal said, “Reference 'was made also to the recent 
case of Reg. v. McCarthy [1954] 2 Q.B. 105, where it was held 
that there is ‘no distinction between a person who by tempera- 
ment is unusually excitable or pugnacious and one who is tem- 
porarily made excitable or pugnacious by self-induced intoxica- 
tion.” It appeared to that Court (i.e. the Court of Criminal 
Appeal) as it appears to me that ‘no distinction is to be made in 
the case of a person who, though it may not be a matter of tem- 
perament, is physically impotent, is conscious of that impotence 
and therefore mentally liable to be more excited unduly if he is 
“twitted” or attacked on the subject of that particular infirmity.’ ’ 
His Lordship also said: “It would be plainly illogical not to recog- 
nise an unusually excitable or pugnacious temperament in the 
accused as a matter to be taken into account but yet to recognise 
for that purpose some unusual physical characteristic be it im- 
potence or another. Moreover the proposed distinction appears 
to me to ignore the fundamental fact that the temper of a man 
which leads him to react in such and such a way to provocation 
is or may be itself conditioned by some physical defect. It is too 
subtle a refinement for my mind or I think for that of a jury to 
grasp that the temper may be ignored but the physical defect 
taken into account.” 


R. F. Carter* 


LAND LAW 
Weekly Tenant—Obligation to Repair. 
In the days when a dissatisfied landlord could put a weekly 


or monthly tenant out on short notice, and a dissatisfied tenant 


*B.A.. LL.M (Queensland); Chief Crown Prosecutor for the Southern and 
Central Supreme Court Divisions of Queensland; Special Lecturer in Criminal 
Law in the University of Queensland 
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could readily find other accommodation, it was usually more con- 
venient to terminate the tenancy than to litigate the respective 
liability of landlord and tenant in relation to the’ care and main- 
tenance of the premises. Hence the law. remained unsettled 
whether and to what extent either landlord or tenant was respon- 
sible for repairs. But under the modern landlord and tenant 
legislation the matter has become impcrtant, and the decision of 
the Court of Appeal in Warren v. Keen ({1954] 1 Q.B. 15) is a 
somewhat belated first step towards answering the questions that 
arise. 


In this case a landlord was required by the local authority 
to repair premises which by ordinary wear and tear, and perhaps 
by failure to paint, had ceased to be weatherproof. The landlord 
claimed the cost of repairs from the tenant, alleging an implied 
term in the tenancy that the tenant would use the premises in a 
tenantlike manner, would keep the same wind and water tight, 
and would make fair and tenantable repairs thereto. In effect the 
landlord sought to extend to a weekly tenant the supposed obliga- 
tion of a yearly tenant, supported by various dicta in earlier 
cases, to keep the premises wind and water tight; and his claim 
was that the defects in question were covered by this obligation. 
The County Court judge decided in favour of the landlord, but 
his decision was reversed by the Court of Appeal. 


Somervell L.J. based his decision on two grounds. In his 
opinion it was not clear how far a yearly tenant was bound to 
keep the premises wind and water tight, but assuming that there 
was some such obligation he could see no ground for imposing 
the same obligation on a weekly tenant. The cost of repairs would 
often exceed the rent, and yet the tenant was liable to have his 
right to the premises terminated in a week’s time. Secondly, he 
was satisfied that the “wind and water tight” formula did not 
extend to defects due to fair wear and tear or failure to paint. 
Romer L.J. confined his decision to this second ground. 


These judgments only indicate something that a_ weekly 
tenant is not required to do. Denning L.J., however, indicated 
his obligation in more positive terms. “The only duty of a tenant 


is to use the premises in a husbandlike, or what is the same thing, 


a tenantlike manner ... But what does ‘to use the premises in a 
tenantlike manner’ mean? It can, I think, best be shown by some 
illustrations . . . The tenant must take proper care of the place. 


He must, if he is going away for the winter, turn off the water and 
empty the boiler. He must clean the chimneys, when necessary, 
and also the windows. He must mend the electric light when it 
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able; for if they were only voidable they took effect, and could 
not be avoided by the third party, whe thus could not claim by 
survivorship. 


In a io'qt judgment Dixon C.J., Kits * and Taylor J. drew 
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Liadi uly to Licens. 
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It may be respectfully doubted whether this is a legitimate 
inference from the remarks of Lord Normand. What His Lord- 
ship was concerned to point out was that the duty of an employer 
to his employee is higher than that of an invitor to his invitee and 
that it is incorrect to impose on the invitor the obligation of per- 
forming the employer's duty to his employees. As Lord Porter 
put it: “The invitor, as I see it, is not concerned with the position 
of the invitee vis-a-vis his own ultroneous master. So far as he is 
concerned, the invitee is an invitee and nothing more.” (pp. 746-7). 
In the instant case, the effect of this consideration would seem to 
be that neither the contract between the defendants and the plain- 

‘s husband, nor the matrimonial obligation of the plaintiff to 
reside with her husband, could enlarge the duty of care of the 
defendants as licensors towards the plaintiff as licensee. It is one 


1 


ng to say that a duty of care may be owed to one who is not a 





party to a contract: it is a completely different thing to say that 


the same duty is owed whether one is a party to a contract or not. 


The question that arose in National Coal Board v. England 
954| A.C. 403 may be simply stated: “Can a mineworker, who 
has committed a breach of statutory regulations by coupling up a 
cable to a detonator, a duty imposed by the regulations on the 
shot-firer, recover damages against the mineowners for breach of 
tatutory duty by the shot-firer in firing the shot without having 
ascertained that all persons in the vicinity had taken proper 
helter, with the result that the mineworker is injured while 


Croon Jol nson }.d smissed the action. Vhe Court of Ay peal 
reversed his decision. Before the House of Lords, the appellants 
admitted that the shot-firer was in breach of his statutory duty 
But they submitted that the duty was imposed on the shot-fire: 
himself, and consequently that the owners were not vicariously 
liable for his infringement of regulations which he was bound to 
follow. In Harri OV . N ational Coal Board ({1951] a. 639) 
it was left an open question whether, upon the abolition of the 
doctrine of common employment, a plaintiff who failed to prove 
negligence but proved a breach of a statutory duty which was 
purely personal to the workman, could hold the owner liable on 
the basis of vicarious liability for the breach. Unfortunately in 
of Lords declined to settle the matter, as 
their Lordships held that the shot-firer’s statutory duty did not 


supersede his common law duty to take reasonable care. Further- 


more his failure to take the statutory precautions did not take 





ee 





Legal Landmarks, 1953-1954 295 


him outside the sccpe of his employment: his acts “were still 
within the area in which the vicarious responsibility of a master 
operates” (per Lord Porter, at p.416, quoting from Lord Guthrie's 
opinion in Matuszczyk v. National Coal Board (1953 S.C. 8). But 
was the shot-firer’s negligence the legal cause of the accident 
which occurred? The appellants maintained that a miner caught 
in the act of coupling up the detonator had departed altogethe: 
from the scope of his employment and was therefore solely 
responsible for his own injury. It is difficult to see the relevance 
of this objection. Though Lord Porter answered it by holding 
that the respondent rather carried out his employment in a wrong 
way than departed from it, it is submitted with respect that Lord 
Reid is right when he states that “the question whether the acci- 
dent arose out of the employment is not the same as whether the 
accident was caused wholly or partly or not at all by the work- 


man’s own acts” (p. 426). 


\ final argument was based on the maxim ex turpt causa 
non oritur actio. Lord Porter was not prepared to concede that 
it applies to the case of a tort at all; certainly he rejected the con- 
tention that “a breach of a statutory obligation drafted to ensure 
the adoption of a careful method of working is a turpis causa 
within the meaning of the rule” (p.419). Lord Reid was of the 
same opinion. Only Lord Asquith of Bishopstone was prepared 
to give this maxim some slight scope in the field of tort, though 


none in the instant case. 


In the result the decision of the Court of Appeal was varied 

; led t Bea ol MD: thee aca NS das : 

in sO far as it awarded to the plaintiff the whole of his damages. 
By majority, their Lordships varied a provisional apportionment 


ot the damages made by the trial judge by reducing the total 


} 
amount assessed by one quartet istead of one half. 


KEVIN Ryan. * 


*b A. (Queen nd) Lecture Lay he Unive y t Queen 
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The Commonwealth of Australia has unlimited power to 
negotiate and to ratify international agreements and under- 
standings of all descriptions. As a matter of formai law, the 
States of the Commonwealth may have some powers in relation 
to external affairs; in particular they maintain direct relations 
with the government of the United Kingdom through Agents 
General in London, and have at times negotiated with the U.K. 
government on immigration questions, but since 1907 the States 
have ceased to assert any general authority in the field of external 
affairs. It may be that even as a matter of formal law, the State 
Governors have received no share of the Crown prerogative 
powers of negotiating and ratifying international agreements 
which form the legal basis of international competence within 
the British Commonwealth, such prerogatives being vested solely 
in the Federal Governor General.6 Hence the authority of the 
Federal Government in this sphere is both unrestricted and 
virtually exclusive. 


No international agreement can of its own force establish 
rights or alter any existing law within Australia. Hence an 
international undertaking which requires for its performance an 
alteration in Australian law can be carried out only by legisla- 
tion of an appropriate Australian parliament. 


The Federal Parliament has specific and implied powers 
sufficient to enable it to carry out a wide range of international 
agreements; in particular, its power to legislate with respect to 
“naval and military defence’? gives it very extensive powers in 
time of war. But nevertheless a wide range of domestic matters 
falls outside Federal and within State power; important ex- 
amples falling within current international negotiations include 
the general regulation of conditions of employment and the pro- 
tection of fundamental liberties such as freedom of speech and 
of association; restricted aspects of these topics come within Fed- 
eral power, but no general guarantees as to such matters would 
do so. The Federal Parliament and Government have some 
capacity for influencing State legislative action, because of State 
financial dependence upon Federal grants, but no Federal Gov- 
ernment has been prepared te use its financial and political 
authority in order to induce State Parliaments to legislate to give 
effect to an international agreement, and the likelihood of any 


6. Federal executive power to negotiate and ratify international agreements 
could be derived from the joint operation of secs. 51 (xxix) and 61 of 
the Constitution, but a prerogative basis is more flexible and requires no 
legislation. 


7. Constitution sec. 51 (vi). 


é 
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direct pressure for such a purpose is slight. Hence so far as the 
execution of such an agreement may require State action, the 
Federal Government has to rely upon persuasion and good will 
in order to produce the desired result. 


But the Federal Parliament has express power to legislate 
with respect to “external affairs’’.® If this power extends to 
the making of laws to give effect to any aspect of any interna- 
tional agreement on any topic, then the distribution of powers 
between the Federal and State Governments otherwise secured 
by the Constitution becomes irrelevant for present purposes. In 
R. v. Burgess, ex. p. Goya Henry,? and R. v. Poole (No. 2), ex. 
p. Goya Henry,'° the High Court of Australia held unanim- 
ously that sec. 51 (xxix) enabled the Commonwealth to legis- 
late so as to give effect to an international convention (the Paris 
Air Navigation Convention of 1919) even though the result 
was that tre Commonwealth thus gained power to make laws 
on subjects not otherwise within Federal power (in this case, 
the regulation of intra-State air navigation).'’ But none of the 
Justices suggested that the External Affairs power was without 
limits. Two limits accepted by all the Justices were : firstly, 
such legislation must be reasonably relevant to the carrying out 
of an international agreement;!? secondly, the international 
agreement must have been entered into bona fide as such, and 
must not be merely a colourable device for securing additional 
legislative power to the Commonwealth.'? On a third suggested 
restriction, the Court was divided; Starke and Dixon JJ. 
suggested that an international agreement must relate to subjects 
which in their nature properly fell within the sphere of inter- 
national negotiation before the Federal Parliament could give it 
legislative effect; Evatt and McTiernan JJ. denied that any such 
narrowing of the range of international negotiation was required 
by the Constitution; while Latham C. J. did not flatly reject 
such a limitation but suggested that the facts of international 
life were making it meaningless. 

8. Constitution sec. 51 (xxix). 9. (1936) 55 C.L.R. 608. 

IO. (CL9OS9}) 6i CL-R. 654. 

11. Apart from sec. 51 (xxix), the Federal Parliament would have power 
to regulate air traffic only in relation to interstate trade and commerce 
and defence. 


12. So that in the Burgess Case, regulations which in some respects de- 
parted from those specified in the Paris Convention were held invalid. 


13. This restriction seems largely academic. In any event, it would prob- 
ably be a task of remarkable difficulty to prove within the limits of the 
ordinary rules of evidence as applied in Australian courts that the 
Governor-General in Council had negotiated an international agreement 
mala fide in the sense indicated. There is strong authority for the view 
that the King’s representative must always be presumed to have acted in 
good faith; see per Dixon J. in Australian Communist Party v. 
Commonwealth (1951) 83 C.L.R. at 179. 
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Since the Air Navigation cases the High Court has given 
two further decisions having a direct bearing on the External 
Affairs power. The more important of these is R. v. Sharkey,'4 
in which the Court had to consider the validity of sec. 24A of 
the Commonwealth Crimes Act, defining sedition. The defi- 
nition included the exciting of disaffection against the govern- 
ment or constitution of “‘any of the King’s Dominions.’’ The 
Court held unanimously that this provision was valid under the 
External Affairs power, because the relations between Australia 
and the other nations of the Commonwealth, though not em- 
bodied in formal agreements of any kind, were of such import- 
ance to the Australian Commonwealth that the protection of 
the constitutional structure of all the Dominions was a proper 
matter of interest to the Federal Parliament; the Court held that 
this interest could properly be described as falling within the 
sphere of “External Affairs’. This. decision could be given 
quite a narrow application as depending whoily upon the peculiar 
structure of the British Commonwealth, in particular its pos- 
session of a symbol of unity in the Crown. However, the 
reasoning suggests wider applications. Certainly the general 
principle of the Burgess Case was confirmed, since the general 
field of maintenance of law and order falls within State rather 
than Federal authority. The case aiso provides a basis for con- 
tending that in order to support Federal legislation, an interna- 
tional agreement or understanding need not be in the precise and 
detailed form of a treaty or convention, and that the Federal 
Parliament can honour obligations of conscience or of inter- 
national solidarity which are conducive to an international 
relationship although not distinctly required by its terms. 


In Sloan v. Pollard, '5 the Court upheld a Commonwealth 
butter rationing regulation, a subject normally within State 
power, on the basis of the defence power alone. The scheme 
was entered into in order to discharge agreements for the supply 
of food to the United Kingdom made in the closing stages of the 
Second World War and so could have been related to the Ex- 
ternal Affairs power; but Dixon J. observed that “‘the power 
with respect to external affairs was faintly mentioned’. It is 
difficult to understand why the Commonwealth was so reluctant 
to rely on the external affairs power in this case, unless, with the 
Goya Henry Cases in mind, the Commonwealth’s advisers were 
afraid that the ‘‘agreements’’ in question were so vague that they 
would hardly justify any legislation. There is some reason for 
suspecting that the agreements were indeed mere gentlemen's 


M4. (€1949). 70-C.L.R. 721. 15. (1947) 75-CLR. 445 
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understandings, but if so, should the regulations have been up- 
held under the defence power any more than under the external 
affairs power ? Perhaps if Sharkey’s Case had been decided by 
this time the Crown would have been more willing to risk an 
“external affairs’ argument, even on a somewhat nebulous ob- 
ligation. As it was, the case illustrated a common tactic of 
constitutional litigation in this field, to be mentioned later. 


The only other judicial development since the Air Naviga- 
tion cases relevant to this problem has been the revival in a 
modified form of implications from the nature of federalism as 
a ground for restricting Federal powers. The complex history 
of this subject has been dealt with elsewhere. '© It is sufficient 
here to say that although the revived doctrine was laid down in 
emphatic terms and acted upon in the State Banking Case in 
1947,'7 it has not been clearly applied in any subsequent case 
and its potential application is disputable. At its narrowest, it 
could operate to restrict only direct interference by Federal law 
with the activities of State governmental agencies. At its widest, 
it could be used to inhibit Federal interference with what might 
be regarded as a minimum essential sphere of operation for State 
law. In dealing with any Federal constitution, a court exercising 
judicial review must be impressed with an argument that if the 
constitution carefully delimits the power of one unit in the 
federation, it is unlikely that any one of its powers is intended 
to have so .wide an operation that the recital of other powers is 
unnecessary. If the court allows itself to consider the general 
political understandings at the time when the constitution was 
enacted, it is also likely to be influenced by the different though 
analogous argument that a residual gift of power, even though 
technically incapable of measurement until the specific powers 
have been delimited, is usually expected to operate so as to give 
the residual powers a reasonably ample field of operation. 


In Australia, both of these conceptions have influenced 
individual Justices of the High Court at different times. By 
1947, there were at least four Justices (Rich, Starke, Dixon and 
Williams JJ.) who had expressed at various times and with 
various degrees of vigour the necessity for reading broader Com- 
monwealth powers in some such fashion. Of these only Sir 
Owen Dixon, now Chief Justice, and Williams J. remain. How- 
ever, the present Court is probably rather more likely than the 
Court as it existed from 1920 to 1942 to apply such conceptions 
in an appropriate case. 









The External Affairs power is certainly 








16. (1948-9) IV Res Judicatae, pp. 15, 85. 
17. Melbourne Corporation v. Commonwealth, 74 C.L.R. 31. 
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such a case, since with the rapid extension of the scope of inter- 
national legislation, the general balance of constitutional power 
as between Commonwealth and States could be seriously modi- 
fied if the Federal Parliament can legislate on any subject of 
international understanding. The fact that Dixon C.J. has 
favoured both restrictions on the External Affairs power and 
regard for the general structure of federalism in interpretation 
leads one to think that the present Court may not be willing to 
accept in its entirety the interpretation of the External Affairs 
power given by Evatt and McTiernan JJ. in the Burgess Case. 
However, five members of the Court have had no opportunity 
for expressing any strong opinion either on federal implications 
or on the scope of the External Affairs power, so that no ‘'pre- 
diction of what the Courts will do in fact’’ can be made on this 
subject with any confidence. 

The state of judicial doctrine both explains and justifies 
the caution which the Australian Federal Government has shown 
in its approach to the courts on this question. In the Burgess 
Case, Dixon J. said : “‘The limits of the power could only be 
ascertained authoritatively by a course of decision in which the 
application of general statements is illustrated by example.’’'® 
The Federal Government has pursued, even under Labor Gov- 
ernments whose Attorneys-Generai thought that the “‘expansive’’ 
interpretation of the power was correct, a policy of avoiding en- 
tanglement with the courts on issues which might invite 
unfavourable judicial treatment. This process of letting the 
cases multiply in a manner which does not produce unfortunate 
precedents is quite likely to lead to the ultimate adoption of the 
expansive interpretation, since in the meantime daily experience 
accustoms people, including Judges, toa world in which few sub- 
jects are excluded by any ‘‘essential characteristics’ from inter- 
national discussion and ultimately agreement. 


Developments in Australian politics are also favourable to 
a steady expansion of the generally accepted scope of the Ex- 
ternal Affairs power. Before 1950, there had been a tendency 
for the “expansive’’ view to be associated particularly with the 
Labor Party, and Dr. H. V. Evatt was sometimes accused of 
favouring international commitments such as the ‘full employ- 
ment’ pledge in Article 55 of the United Nations Charter in 
order to provide the basis for expanded Federal powers. The 
non-Labor parties have since had an opportunity for experiencing 
the value of increased Federal powers in certain directions; for 
example, in a political dispute in the State of New South Wales 


18. 





53 CLR at 669; 
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over the introduction of compulsory membership of trade unions, 
the Federal Government was urged to ratify an international 
declaration of human rights as soon as possible so as to invalidate 
the State law as an interference with freedom of association. 


It should be noted that a cautious attitude towards com- 
mitments to Federal action is justified in Australia (and in other 
federations) not only, by doubts as to the constitutional position, 
but also by administrative considerations. I.L.O. Conventions 
and commitments such as those contemplated by the Human 
Rights Commission require not merely legislation, but also effec- 
tive administration and inspection. It would be most unecon- 
omical for the Federal Government to set up the official 
apparatus required for such purposes when supervisory adminis- 
trative bodies for similar domestic purposes already exist in the 
State governments, with a long experience of the relevant prob- 
lems and with the advantage of de-centralised administration. 
While considerations such as this are not strictly speaking directly 
relevant to the legal issues involved, there is ground for thinking 
that they have played their part in influencing those High Court 
Justices who have adopted a cautious approach to the interpre- 
tation of the External Affairs power. They have certainly 
played a part in influencing the successive Commonwealth gov- 
ernments which have sponsored ‘‘federal reservation clauses’ in 
international treaties, particularly International Labor Organisa- 
tion conventions, to which Professor Bailey gives special atten- 
tion in his article mentioned above. 


GEOFFREY SAWER * 


* LL.M. (Melbourne) ; Professor of Law in The Australian National 
University; author of Cases on the Constitution of the Commonwealth of 
Australia and numerous other works. 











BILLS OF SALE AND OTHER INSTRUMENTS 
ACT OF 1955 


The Bills of Sale and Other Instruments Act came into 
force on 3rd October, 1955. It contains a few novel features, 
and makes departures from and softens some of the unnecessarily 
restrictive provisions of the old law. 











The definition of Bill of Sale in the new Act is, in sub- 
stance, the old definition (which followed section 4 of the 
English Bills of Sale Act, 1878) with slight amendments. In 
the category of documents not being bills of sale is, as formerly, 
“transfer or assignment of any ship or vessel’, but in the new 
Act the words “‘registered under the Imperial Act, ‘The Mer- 
chant Shipping Act, 1894’ ”’ are added. This would seem to 
have a bearing on securities over small vessels. The vessel not 
registered being a chattel, the security over it requires registration 
as a bill of sal. and it could be so registered. In Gapp v. Bond 
( (1887) 19 Q.B.D. 200), it was argued without success that 
the former exception applied only to ships registered under the 
Merchant Shipping Act. In Queensland the law is now changed 
and accords with the argument there made. Of course, vessels 
registered under the Merchant Shipping Act are mortgaged by a 
bill of mortgage under that Act. It is now clear that in respect 
of other vessels, e.g. motor boats, the appropriate security is a 
bill of sale, duly registered. 



























































The definition of chattels “including furniture, goods, 
chattels and other articles capable of complete transfer by de- 
eee ree ’’ seems to introduce a redundancy which was 
not in the old Act, and the retention of the words ‘‘capable of 
complete transfer by delivery’’ leaves open the door for the ap- 
plication of Brantom v. Griffits ( (1877) 2 C.P.D. 212) and 
Thomas v. Kelly (13 App. Cas. 506), the latter, referred to 
and applied by Barton A.C.J. in Malick v. Lloyd ( (1913) 16 
C.L.R. 483), determining that a security over future goods is 
not invalid for non-registration. But the new Act makes ex- 
press provision for future goods and provides by section 21 that, 
save as otherwise expressly provided by the Act, an instrument 
being a bill of sale given by way of security shall not have any 
effect as regards any chattels which the grantor acquires or be- 
comes entitled to after the time of the execution of the instru- 
ment except that— 



























































(a) where the instrument is expressed to be given as security for 
a loan to be expended, in whole or in part, in the purchase 
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ot those chattels the grantor shall be deemed to have ac- 
quired the chattels contemporaneously with the execution 
of the instrument; 


(b) unless the contrary intention appears, the instrument shall 
have effect as regards goods acquired in substitution for ex- 
isting chattels, goods brought on to the place where the 
chattels described in the instrument are situated, and goods 

acquired for us¢ or intended use in the business described 

in the instrument wherever the same may at any time be 
carried on. 


Normally this would be sufficient, but in drawing the Bill 
of Sale, the conveyancer should now be careful to describe in 
his instrument the business and the use of goods therein, and a 
little more care in referring to future acquired goods will be 
necessary. 


The old defeasance provisions reappear with a mitigation 
of the old harshness of the rule that non-incorporation of a 
defeasance meant no security over chattels. It is now sufficient 
to set out in the instrument the date, names of parties, and 
short particulars of any collateral document, which means that 
it now becomes unnecessary to follow the old practice of includ- 
ing in the Bill of Sale the whole document which might have 
created the defeasance. What will be considered sufficient “‘short 
particulars’ is nowhere indicated. Will the mere reference to a 
document by its title, and the parties, as, e.g., “Bill of Mort- 
gage of even date herewith, between the same parties,’’ be suffi- 
cient, or must the description of the property over which the 
document is given also be included? 


An attornment or instrument (not being a mining lease) 
is deemed to be a Bill of Sale so far as it confers the power of 
distress against chattels, and requires registration. This pro- 
vision may be compared with section 61A of the Real Prop- 
erty Acts, amended by the Real Property Acts Amendment 
Act of 1942, some years after the decision in the case of the 
A.M.P. Society v. Geo. Myers % Co. Ltd. (in liquidation) 
([1931] 47 C.L.R. 65). 


Perhaps the greatest departure from the former law is 
contained in section 7. Formerly an unregistered Bill of Sale 
had no effect as to any chattels comprised in it whether as 
between the parties to it or as against any other person until it 
had been registered; and, ‘‘for the purposes of any law avoiding 
assignments as against creditors, the date of the first registra- 
tion of any such Bill of Sale shall be deemed to be the date 
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of the execution of the Bill of Sale.’’ The effect of the old law 
was considered by the High Court and rather rigidly applied 
in Dixon v. Todd ( (1904) 1C.L.R. 320). 

Under the new Act the unregistered instrument shall not 
have any effect as to the chattels comprised therein or subject 
thereto against any persons other than the grantor and grantee: 
and an instrument, when registered, is deemed to be given on 
the day on which it is executed and takes force and effect from 
the time of the execution. However, priorities as between com- 
peting registered instruments are determined by the date of 
registration, not the date of execution. 


Registration of an instrument is expressly made notice 
of the instrument and its contents to all persons. 


Renewal of registration is now required after the expira- 
tion of five years, in place of the former three years. 
The places of registration remain as before and it is still 


necessary to register in all districts in which the chattels are 
situated. 


There is, however, a departure in the method of registra- 
tion. The old rule of the filed verified copy goes, and the Act 
requires the instrument which is to be registered to be executed 
in duplicate and one duplicate original filed in the Registry, 
a receipt being given for the filed copy on the issued copy. 
This method of registration follows the method of registration 
of bills of mortgage under the Real Property Acts. If there is 
any disagreement between the filed and issued copies, the filed 
copy prevails. 

The method of renewal of a bill of sale is the same as 
it formerly was, and a form of the affidavit required is in the 
third Schedule to the Act. 


The provisions of the Mercantile Act of 1867 relating 
to bills of sale, stock mortgages, liens upon crops, and liens 
upon wool are repealed and these instruments are included with 
bills of sale in the definition of instrument, and their registra- 
tion is effected in the same manner. We thus get rid of the last 
relic of the ancient manner of recording instruments by mem- 
orials which have prevailed up to this time in respect of stock 
mortgages. The whole of the Mercantile Act of 1870 dealing 
with renewal and transfer of liens on crops has been repealed 
and brought within the new statute. 


Instruments (which include bills of sale, stock mortgages, 
liens upon crops and liens upon wool) may be, but need not 
be registered under the Act, and the method of registering a 
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transfer is similar to that for the registration of an instrument, 
namely, by the filing of a duplicate original. 


Section 15 provides that upon the discharge of any instru- 
ment, whether in full or part, the chattels revest in the grantor, 
presumably to the extent of the discharge, and is effected by 
the lodgment with the Registrar of a memorandum of satis- 
faction in the same manner as an instrument is registered. 


A judge may; on being satisfied that any omission, error, 
mis-statement, or failure has occurred in any instrument or in 
relation to the registration of any instrument or its renewal of 
registration, transfer, or discharge, or in relation to the filing, 
lodgment, or production of any instrument, affidavit, or docu- 
ment under the Act, and that the omission, etc., was unavoid- 
able, accidental, or due to inadvertence or any other cause, 
make such order of correction as he thinks fit, including the 
extending of time. The words “or any other cause’ were not 
in the former Bills of Sale Acts. 


Searches may be made at the Registry in respect of docu- 
ments lodged. 


Section 19 sets out what instruments must contain. As 


this applies to a bill of sale, it is to be noted that what is 
required is— 


(1) the names of the grantor and grantee, their places of 
residence, or places of business, and descriptions, 
with a proviso that it shall be sufficient to state the 
names by which the grantor and grantee are usually 
known, and in the case of corporations, the corporate 
name with the place, or one of the places, where the 
business of the corporation is usually carried on; 


(2) a general description of the chattels, or types of 
chattels, comprised therein; 


(3) a description of the place, by such mode as to be 
reasonably sufficient of identification, where such 
chattels are situated or intended to be situated at the 
time of the execution of the instrument. 


It has been the practice to execute bills of sale under seal, 
but section 20 provides that sealing shall not be essential to 
the validity of any instrument, but the execution of each and 
every instrument or of a transfer or discharge thereof, shall 
be attested by at least one witness not being a party thereto, 
and every instrument when registered under the Act shall have 
the effect of and be deemed and taken to be a deed duly executed 
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by the parties to the same. This provision is similar to the 
provision in the Real Property Acts relating to the execution 
of instruments under these Acts. Nevertheless the careful con- 
veyancer will still put his bill of sale under seal, for in a 
full security there will be many things which would not be 
necessary in a mere bill of sale. For instance, a power of attorney 
clause where the instrument is not under seal might be 
held not sufficient to enable the attorney to execute an in- 
strument under seal, and so on. The section would seem to 
be unnecessary and will probably not alter practice. 


Section 91 of the Bankruptcy Acts provides that the 
property of the bankrupt shall not include book debts in respect 
of which a valid assignment has been registered under any Act 
or State Act or law of a Territory. Formerly there was no pro- 
vision in any statute of Queensland for the registration of 
an assignment of book debts, for they were not chattels, and 
an assignment of them could not, therefore, be registered as a 
bill of sale. The Bankruptcy Act, however, required registration 
for validity and the expedient of registering such assignments 
under the Registration of Deeds Act of 1843 was resorted to. 
Now, by part 4 of the new Act, provision is made for registra- 
tion of such assignments, which may be made by inclusion 
in a registered bill of sale (for they are deemed to be chattels 
situated in the place where the grantor of the instrument resided 
or carried on business), or the assignment may be by separate 
instrument. Moreover, it would appear that future book debts 
may be assigned, for section 24 says “‘book debts due or to 
become due.’’ Just how such an assignment is to be perfected 
by notice is not quite clear, but perhaps assignments will now 
take the form of requiring changes in the book debts of the 
assignor to be notified from time to time and to be included 
in the security by insertion in a schedule by the grantee under 
an authority contained in the security, whereupon notice by 
him to the debtor would satisfy section 5(6) of the Judicature 
Act. 


Interesting questions might arise in relation to considera- 
tion. The former law required that a bill of sale should ‘“‘truly 
set forth the consideration for which it was given.’ Judicial 
decisions have been very strict in the interpretation of this re- 
quirement and many bills of sale have failed because of inade- 
quacy in this respect. Under the new Act all that is required 
to be stated is “the consideration for the granting of the 
instrument.’’ Will the courts apply the same rigorous tests 
under this modified provision? 
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Need for safeguards against secret securities still exists, and 
it may well be that courts will hold that consideration means 
a truly stated consideration and that the law makes no change. 
At the same time there can be no doubt that the different 
words used and the changes under the present requirements 
for registration indicate a relaxation which may find a result 
in the shape of judicial decisions. 


A provision frequently found in securities taken by banks 
and financial institutions is contained in section 37:—- “An 
instrument by way of security, securing an account current 
and registered under this Act continues in full force and effect 
notwithstanding that the grantor may from time to time be 
in credit on such account.” 


Section 38 gives to the Public Curator the power to sign 
memoranda of satisfaction and to receive moneys in trust where 
there is no person authorised on the grantee’s behalf to sign 
such a memorandum. This is in line with the Real Property 
Acts and the Public Curator Acts. 


There are some useful machinery provisions in the Act, 
contained in sections 39 to 44, and a number of implied cove- 
nants in Schedules 4, 5, and 6 which should do much to shorten 
the all too lengthy securities over chattels. 


Short of a complete conveyancing Act or Law of Property 
Act, this new Act must be regarded as a substantial advance in 


aid of conveyancing, but the demand for more complete Acts 
iS insistent. 


F. T. CROSS* 


Barrister of the Supreme Court of Queensland; Part-time lecturer in 


Legal Drafting in the University of Queensland. 








INTENTION IN THE LAW OF DIVORCE 


The present article is devoted to a discussion of the rele- 
vance of intention in two of the most important grounds for 
divorce (or in the case of cruelty in Queensland, judicial 
separation). In attempting such a discussion the purpose of 
the present writer has not been to provide a guide for practi- 
tioners through the host of English and Australian cases on 
this subject. That has been done by such well-known writers 
as Rayden, Latey and Joske. Rather it is to discuss in more 
general terms some of the essential ideas which have influenced 
the Courts in the development of the “‘common law” of 
divorce. (Hence the emphasis on English cases in which most 
of those ideas have been conceived). An understanding of 
those ideas is not only important in the daily practice of the 
courts:' it is also vital for an appreciation of the role to be 
played by the law of divorce in the life of the community— 
a role which it seems is important and possibly in need of 
careful direction. 


1. DESERTION 

It will be convenient to begin this part of the discussion 
by stating a definition of desertion which the present writer 
submits can be extracted from the cases: For the purposes of 
substantiating a charge of desertion there must be continuing 
throughout the statutory period a separation of the spouses, 
against the wish of one spouse and resulting from voluntary 
acts of the other spouse, committed with the intention of 
frustrating or interrupting the continuance of everything which 
is involved in a normal matrimonial relationship. 


In the many judgments dealing with desertion a distinction 
seems to have been drawn, for the purposes of theoretical 
analysis as well as practical application, between the objective 
element of separation and the subjective element of intention?. 


1. For example, the need for a careful examination of the meaning of ‘‘inten- 
tion’’ in constructive desertion was proved by the opinion of the Privy 
Council in Lang v. Lang [1955] A.C. 402. 


E.g. Pardy v. Fardy [1939] p. 288 at 302 per Sir Wilfrid Greene, M.R.: 
“For the act of desertion both the factum of separation and the animus 
deserendi are required.’’ Cp. the same judge in Williams v. Williams 
[1939] p. 365 at 368: ‘‘The act of desertion requires two elements on 
the side of the deserting spouse—namely the factum of separation and 
the animus deserendi.’’ See also Blair C.J. in Lowe v. Lowe [1929] 
St. R. Q. 1 at 8-9; Hopes v. Hopes [1949] p. 227 at 238; Watkins v. 
Watkins (1952) 86 C.L.R. 161 at 167: ‘‘Both the animus and the fac- 
tum of desertion are of course necessary.’’ Cp. Lowe J. in Singleton v 
Singleton (1945) 51 Argus L.R. 431 at 432: “‘Desertion on the part 
of the deserting spouse is constituted by fact and intention . . . the fact 
being the breaking off of matrimonial relations with the other spouse. 
and the intention being to bring that relationship to an end.’’ Dixon C.J. 
in Lang v. Lang (1953) 86 C.L.R. 432 at 436 and Lord Porter in 
Lang v. Lang [1955] A.C. 402 at 417. 
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Charges of desertion seem to be viewed by the courts in two 
stages. Two questions are asked; firstly, are the spouses living 
apart? — secondly, why are they living apart? The first 
question is directed to ascertaining the degree to which it can be 
said that the spouses. have ceased to perform in respect of each 
other the mutual obligations resulting from the contract and 
status of marriage. In seeking for the answer to this question, 
the judges began by being content with an objective examina- 
tion of the facts tending to show such a discontinuance. They 
did not concern themselves with investigating the state of mind 
of a spouse in order to find the answer. Such an investigation 
was reserved for the second question, which is directed to ascer- 
taining whether there was any justification for the separation. 
If there were, then it wouid not be wrongful and would not 
supply grounds for relief. 


Judicial pronouncements on the theory underlying the 
law of desertion have maintained the use of the distinction 
between the fact of separation and the intention behind the 
separation. But all the time, in recent years, the judges have 
made frequent use of the necessity for showing an intention 
to desert in order to determine whether there has been a sep- 
aration which amounts to desertion. This divergence between 
what the judges are actually doing, and what they say they 
are doing shows that, in reality, intention pervades every aspect 
of an inquiry into a charge of desertion. In fact an examina- 
tion of the state of mind of the allegedly deserting spouse and 
that of the sot-disant deserted spouse is essential to determine 
whether there is any separation in a legal sense. It is impossible, 
for such a purpose, to dissociate the mental element in any 
case of desertion from the physical fact of separation. They have 
to be investigated concurrently. This has not always been 
done, although tkere are statements in some of the cases going 
a long way towards the recognition of this. It has not been 
done in cases of ‘‘desertion under the same roof’’—where, as 
will be shown below, the recognition of the correct method of 
approach would have been invaluable. 


The problem of desertion can best be discussed in the 
light of two questions— 


(1) What constitutes separation for the purposes of re- 
lief ? 


(2) What acts or events can terminate or nullify the 
legal effect of such separation prior to the granting 
of relief? 
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It is mainly in relation to the first question that the law 
has undergone development—if not change—in the last few 
years. But, as will be evident later, that development is rele- 
vant to the second question also. The effect of recent cases 
is to show that what is involved in both questions is the recog- 
nition of the existence of a matrimonial relationship. If one 
spouse refuses such recognition against the wish of the other 
that spouse is guilty of desertion. In other words, what must 
be looked for in cases of desertion is the desire to escape from 
the obligations of matrimony. 


This is the result of the acceptance and application of 
the reasoning in Pardy v. Pardy3. Before that case it was often 
thought that desertion was, in Lord Penzance’s phrase in 
Fitzgerald v. Fitzgerald, ‘‘an active withdrawal from a cohabi- 
tation which exists.’” But the language of Lord Penzance did 
not go uncriticised. Indeed Sir Henry Duke in Pulford v. Pul- 
ford® preferred to regard desertion not as a withdrawal from 
a place, but as a withdrawal from a state of things. He went 
on to anticipate the more recent attitude of the law by saying 
that what the law was seeking to enforce was “‘the recognition 
and discharge of the common obligations of the married state.” 
There was thus a move away from the idea that desertion 
meant cessation of one aspect of matrimonial life, and towards 
the view that something deeper and more subtle was involved 
in the concept of matrimonial life, so that the legal idea of 
desertion should be made correspondingly more subtle. This 
view was definitely adopted in Pardy v. Pardy, though in a 
sense it had been foreshadowed by the decision in the Court 
of Appeal6, the High Court of Australia7, and the Supreme 
Court of New Zealand®, that mere refusal of sexual intercourse 


3. [1939] P. 288. 

4. (1869) L.R. 1 P. 8 D. 694 at 698. Cp. the Annotation in 76 Ameri 
can L.R. 1023 (1931): ‘‘The general rule is that, where husband and 
wife have been living separately and apart by mutual consent there can 
be no desertion by the one party without a prior resumption of co- 
habitation, or, at least, a request by the complaining party to resume 
co-habitation.”’ 


5 1923.1 PR. USeat 21. 


6. Jackson v. Jackson [1924] P. 19. 


N 


Maud v. Maud (1919) 26 C.L.R. 1. But in Heard v. Heard (1945) 43 
S.R. (N.S.W.) 82 the wife did more than refuse intercourse; she left 
the matrimonial home. Cf. Dorr v. Dorr [1947] St.R. Qd. 235. 


o 


Barker v. Barker [1924] N.Z.L.R. 1078. 
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did not in itself constitute desertion—a proposition not finally 
ratified by the House of Lords till 19472. 


In Pardy v. Pardy it was accepted by the Court of Appeal 
as being law that there was a separation involving desertion 
whenever one spouse wilfully, and against the wish of the 
other manifested an intention of repudiating the terms of a 
separation agreement while yet living apart'°. The basis of this 
decision was that desertion, in the later words of Latham C.J. 
in the High Court of Australia in Powell v. Powell’, involved 
‘a repudiation of matrimonial obligations amounting to aban- 
donment of the party alleging desertion.” 


The possible defects of such a doctrine were canvassed 
by Dixon J. in the same case, in which Pardy v. Pardy was 
accepted and followed. His Honour thought that the change 
in the notion of intention, resulting from the English decision, 
necessitated a choice between three possible new meanings. In 
the first place, the intention to be considered could be an inten- 
tion to deny or maintain a denial to the party deserted of the 
substantial benefit which would arise from the recognition and 
performance of the obligations flowing from the status of 
marriage. Secondly, it could mean an intention to neglect or 
refuse to maintain or establish any of the forms of association, 
or of relationship which in the circumstances of the parties 
would, or might be expected to result from a proper recognition 
of one another as husband and wife. Thirdly, it could mean 
“any attitude to which such expressions might be judicially 
applied as ‘an intention to abandon the other party to the 
marriage’ or ‘an intention to abandon the marriage’”’ etc. To 
adopt this third meaning, Dixon J. thought, would be to sub- 
stitute “‘figurative and dyslogistic expressions for a more pre- 
cise legal standard,’ which would be “‘unenlightening and un- 


9. Weatherley v. Weatherley [1947] A.C. 628. For different views taken 
by some American States see the annotation to Weatherley v. Weatherley 
in 175 American L.R. 708 at 711-716. In particular the Courts of 
Maryland and New Jersey have adopted the view that refusal of inter- 
course by itself is desertion since it “‘defeats the purpose of marriage” 
which is ‘‘the propagation of the race and the nurture and education of 
children in a home, as well as the prevention of licentiousness:'’ Fleegle 
v. Fleegle (1920) 136 Md. 630. Note also that in California, by 
statute, refusal of intercourse is evidence of desertion. 


10. It was subsequently decided by the High Court of Australia (though 
there does not appear to be any English decision on the point) that in 
the absence of evidence that the repudiation of the deed was without the 
consent of the petitioning spouse there was no desertion: Mcllroy v. 
McIlroy (1946) 73 C.L.R. 270. 

77 CLE SZ) a0 359, 
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helpful.’’ Desertion could then be safely described as a question 
of fact.12 


The same fears did not assail Latham C.J. or Starke J. 
The former suggested in opposition to Dixon J. that Pardy 
v. Pardy created no radical revolution in the law;'S for this 
assertion there is some authority, to be found mainly in Aus- 
tralian cases, although Smith J. in Jackson v. Jackson'4 took 
an opposite view. Starke J. thought there was no difficulty 
in the application of Pardy v. Pardy in the absence of subtlety'5. 
The present writer is inclined to agree with Starke J., and to 
suggest respectfully that Dixon J., by his analysis, was unneces- 
sarily and erroneously drawing a triple distinction. The sub- 
mission is made that, if his language is carefully considered, no 
real difference will be found between his three glosses on inten- 
tion. They all amount to the same thing; namely, an intention 
to forsake the essential obligations of matrimony, either by 
depriving the deserted spouse of the benefits of marriage, or by 
neglecting or refusing to maintain or establish a normal matri- 
monial relationship, or otherwise. The view of Latham C.J. 
and Starke J. is perfectly consistent with previously expressed 
views on desertion, especially in relation to cases where the 
parties were living under the same roof'6. But revolutionary 
or not, it seems to provide a more realistic theoretical approach 
to the law, founded upon the idea of recognition of the con- 
tinued existence of matrimonial relationship. 


Such a recognition can exist even though the outward 
manifestations of such recognition are missing. In order to 
determine whether there is such recognition it is necessary to 
determine what are the essentials of the matrimonial relationship. 
Only by knowing that can it be decided whether in any par- 
ticular instance a spouse is seeking to repudiate or deny his or 
her obligations and the relationship upon which they are based. 


12. Ibid. at 539-540. Dixon J.’s comment about desertion becoming a ques- 
tion of fact is unjustified. For it seems to be recognised already by some 
judges that it is a question of fact: see e.g. Sir Raymond Evershed, M.R., 
in W. v. W. (No. 2) [1954] 3 W.L.R. 381 at 388. 

£3. C1948) (77 CLR S ZY at 530. 


14. (1951) 58 Argus L.R. 56 at 58-60, basing his opinion on dissenting 
views held in the Victorian cases: Merry v. Merry [1948] V.L.R. 
26; Mathews v. Mathews [1948] V.L.R. 326; Cooke v. Cooke (1943) 
17 Aust. L.J. 274; Reid v. Reid [1949] V.L.R. 221: Smith v. Smith 
(1950) V.L.R. 209; Cp. also Martin v Martin [1948] V.L.R. 134; 
Bickerton v. Bickerton [1947] V.L.R. 91. 

15. (1948) 77 C.L.R. 521 at 533. 


16. See ¢.g. Drake v. Drake (1896) 22 V.L.R. 391; Tonkin v. Tonkin 
[1936] S.A.S.R. 100; Cooke v. Cooke (1943) 17 Aust. L.J. 274. 
Cp. the later case of Campbell v. Campbell (1951) S.R. (N.S.W.) 158, 
and the New Zealand case of Dempster v. Dempster [1948] N.Z.L.R. 

857. 
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Cussen J. of Victoria in Tulk v. Tulk'7 spoke of ‘‘marital 
intercourse, the dwelling under the same roof, society and pro- 
tection, support, recognition in public and private, correspon- 
dence during separation’ as constituting the consortium vitae 
between husband and wife. But in the South Australian case 
of Tonkin v. Tonkin'® Richards J. cited with approval the 
statement by Sir John Salmond of New Zealand in Barker v. 
Barker’? that “‘matrimonial cohabitation means the mainten- 
ance of consortium vitae between husband and wife, not the 
fulfilment of the duties which they owe to one another.” 
Richards J. went on to say that this was the difference between 
the relationship created by marriage and that created by con- 
tract. These two views seem to differ. For Salmond J.’s view 
of consortium is considerably narrower than that of Cussen J. 
The former did not look at matrimonial relations in the light 
of general obligations, only in the light of “‘cohabitation,” 
which in the circumstances of the case (a petition for desertion 
based on refusal of intercourse) would appear to mean inter- 
course and all that was collateral thereto. But Cussen J. viewed 
the matrimonial relationship as one importing general obliga- 
tions. This, it is submitted, is the better view. It has the 
merit of coinciding with the opinion of Birkett L.J. in Best v. 
Fox2°, In that case, in which the nature of consortium was 
to some extent in issue, Birkett.L.J., considering the meaning 
and implications of consortium, said that ‘“‘companionship, 
love, affection, comfort, mutual services, sexual intercourse— 
all belong to the married state.”’ 


It is this view of the question, the submission is made, 
that should provide the basis fer an investigation into the true 
nature of a separation between the spouses. For the repudiation 
of all these elements of consortium must be shown before there 
is such a refusal to recognize the existence of a matrimonial 
relationship as will amount to desertion. As long as one or 
more of these essential elements is still in being there can be 
no desertion. 


For this reason some of the customary incidents of married 
life (such as cohabitation in the narrow, unsatisfactory sense 
mentioned above, financial and other support, the maintenance 
of friendly or other relations, even though sexual intercourse 
has ceased) may be absent, without necessarily affecting the 


17. [1907] V.L.R. 64. 

18. [1936] S.A.S.R. 100 at 102. 
19. [1924] N.Z.L.R. 1078 at 1089. 
20. [1951] 2 K.B. 639 at 665. 
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continuation of the matrimonial relationship2'. Thus the 
spouses may be separated by war, internment, imprisonment, 
sickness involving a long stay in hospital, convalescent home 
or asylum, or the necessity for one spouse to go on business 
or other voyages for long periods. It is the state of the spouses’ 
minds that determine whether separation under such circum- 
stances involves the cessation of the matrimonial relationship. 
There may be no outward indication (such as letters), that 
the spouses continue to recognize the existence of their marriage. 
But if they intend it to continue, then the mere fact that they 
are prevented from manifesting their intention in any normal 
way will not mean that there is desertion by one spouse or 
the other?2. On this basis the continuance of a matrimonial 
relationship could be evidenced by adherence to a separation 
deed entered into by the spouses. For such a deed recog- 
nized the existence of some relation between the parties viz. 
financial support and dependence on the part of the respective 
spouses. Therefore repudiation of such a deed could involve 
the beginning of a separation amounting to desertion (which 
we might call a legal, as opposed to factual, separation. ) 2% 


This is the real point of those cases where desertion is 
alleged even though the parties are still living under the same 
roof.24 For the issue is whether there has been a repudiation 
21. The problem of children is a more difficult one. Can it be said that 

one of the obligations of married life is the procreation of children so 
that a refusal to have children could amount to desertion or could jus- 
tify one spouse leaving the other The decision in Baxter v. Baxter 
[1948] A.C. 274 would seem to suggest that the answer is: no. But 
there are American cases (in the courts of Michigan and New York) in 
which it is held that a refusal after marriage to have children can sup- 
port a petition for annulment on tke ground of fraud. See an annota- 
tion to Baxter v. Baxter in 4 A.L.R. 2d. 227 esp. at 230-5. There is 
the further point that a petition could be based on cruelty. This is still 
an open question. But see the cases cited in note 55 below. 

But a separation which does not produce desertion may be turned into 
desertion, e.g. by a wife sending a letter saying she would never live with 
her kusband again. Morgan v. Morgan [1946] V.L.R. 446. 

. See Pardy v. Pardy [1939] p. 288; McIlroy v. McIlroy (1946) 73 
C.L.R. 270; Powell v. Powell (1948) 77 C.L.R. 521. Cp. Beeken v. 
Beeken |1948] p. 302. Haigmaier v. Haigmater [1925] St.R. Qd. 199: 
Hoggett v. Hoggett [1926] V.L.R. 505; and a curious case Smith v. 
Smith (1948) 76 CL.R. 525, as a result of the facts of which the High 
Court was understandably divided. Hurley v. Hurley [1950] Q.W.N. 
48. 

24. Powell v. Powell [1922] P. 278: Smith v. Smith [1940] P. 49; 
Littlewood v. Littlewood [1943] P. 11; Wilkes v. Wilkes [1943] P. 
41; Hopes v. Hopes [1949] P. 227; Everitt v. Everitt [1949] P. 
374; Bartram v. Bartram [1950] P. 1: Baker v. Baker [1952] 2 All. 
E.R. 248; Walker v. Walker [1952] 2 All. E.R. 138; Bull v. Bull 
[1953] P. 224; Drake v. Drake (1896) 22 V.L.R. 391: Simons v. 
Simons (1898) 24 V.L.R. 348; Tonkin v. Tonkin [1936] S.A.S.R. 
100; Cooke v. Cooke (1943) 17 A.L.J. 274; Power v. Power [1944] 
Argus L.R. 427: Campbell v. Campbell (1951) S.R. (N.S.W.) 158: 
Watkins v. Watkins (1952) 86 C.L.R. 161; Dempster v. Dempster 
[1948] N.Z.L.R. 857. For American cases see annotations in 51 


American L.R. at 768-769; 111 A.L.R. at 871; 166 A.L.R. at 508- 
509. 
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of the matrimonial relationship. The separation of spouses in 
the ordinary case, fee. where they live in different dwellings, 
can provide at one'and the same time evidence of the physical 
separation and the mental state required for desertion, as already 
outlined above. The physical separation points to the required 
intention. But where the spouses still live under the same roof 
it is submitted that the division into ‘‘two households,’ which 
English cases have laid down must necessarily be shown, pro- 
vides evidence of the intention of the respondent, rather than 
evidence of physical separation. Yet the courts have referred 
to such cases as turning on the issue of physical separation 
rather than on the issue of intention. This approach, it is 
submitted, obscures’ the real point of the inquiry into the 
situation between the spouses. That inquiry is not into whether 
they are living apart, although living in the same dwelling, 
but into whether one of them has clearly manifested the inten- 
tion of no longer recognizing the matrimonial relationship. 


In this respect the High Court of Australia in Watkins v. 
Watkins,25 by saying that “‘it is the factum that is in question,” 
was guilty of obscurantism, in erroneously denying the validity 
of counsel’s argument that Victorian courts (if not others in 
Australia) had previously adopted a view which was different 
from the English one, and was based on the doctrine of the 
continued subsistence of married life. The English courts seem 
to have mislaid the true principle when dealing with such cases. 
It is submitted that by doing so they made the task of determin- 
ing whether there is desertion a more difficult one to perform. 





It follows from all this that the essence of legal separation 
is the intentional disruption by one spouse, against the wish of 
the other, of the normal state of matrimony extsting between 
the spouses. This involves a repudiation of all the elements 
of such a state. Even though some aspects of normal married 
life are absent, if there is something left of the marriage, a 
matrimonial relationship can be regarded as existing for the 
purposes of the law of desertion. 


But if that matrimonial relationship has completely dis- 
integrated e.g. by consensual separation, without any under- 
taking on the part of one spouse to provide financial support 
for the other, there can be no desertion. This will be true when 
one spouse has done something else which amounts to a repudia- 
tion of the obligations involved in matrimony so as to bring 
the relationship to an end. Thus, adultery by a spouse, if 





25. (1952) 86 C.L.R. 161 at 167. 
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uncondoned, makes any subsequent leaving by the other spouse 
a separation in fact but not in law. So, too, with acts of 
cruelty, or other conduct which amounts to causing a ‘‘rupture 
of the matrimonial relation.’’26 This is because adultery, 
cruelty, etc. of themselves upset and deny a normal matrimonial 
relationship. If separation follows, the spouse leaving cannot 
be deserting—for that spouse is not repudiating anything. This 
is the same thing as saying that the ‘‘desertion”’ is not ‘without 
cause.” For the acts of the spouse who does not depart con- 
stitute a repudiation of the marriage.27 Therefore the spouse 
actually leaving is not doing anything wrongful. He or she 
is not deliberately interrupting the continuance of everything 
which is involved in a normal matrimonial relationship. Separ- 
ation in law involves the repudiation of the marriage, hence 
in the cases mentioned above, it is the non-departing spouse 
who is doing the repudiating. 


On that principle the idea of constructive desertion is 
based. If the spouse remaining behind is the spouse who has 
destroyed or has manifested the intention of repudiating the 
marriage by his or her conduct, (whether by adultery or acts 
creating a reasonable belief of adultery,2® or by cruelty, or, 
possibly, other conduct amounting to legal cruelty29), then the 
spouse remaining behind is the deserting spouse. But it must 
be quite clear that the respondent has manifested such an inten- 
tion. 


In this respect it is necessary to consider the doctrine of 
“natural consequences,’ which has bothered the law of divorce 
in many cases of constructive desertion and cruelty. 


The precise effect of the maxim that a man must be taken 
to intend the natural consequences of his acts produced differ- 


6. Baily v. Baily (1953) 86 C.L.R. 424 at 427. 


‘ 

27. See the discussion in Crown Solicitor (S.A.) v. Gilbert (1937) 59 
‘C.L.R. 322 at 335-336 per Dixon J.; the case was disapproved on 
other grounds in Waghorn v. Waghorn (1941-2) 65 C.L.R. 289. Cp. 
in the case of a period of desertion having already begun, Tuckey 
v. Tuckey [1955] St.R. Qd. 1 at 3 per Hanger J. 


28. See Buchler v. Buchler [1947] p. 25; cep. Boyd v. Boyd [1938] 4 All 
E.R. 181; Edwards v. Edwards [1948] p. 268; See also Hosegood v. 
Hosegood (1950) 66 T.L.R. (Pt. 1) 735; Lane v. Lane [1952] p.34; 
Kemp v. Kemp [1913] 2 All E.R. 553; cp. Baker v. Baker [1954] p. 
33. See also Forbes v. Forbes [1954] 3 All E.R. 461. 


29. This is still a vexed question: see Pike v. Fike [1954] p. 81n; Dixon v. 
Dixon [1953] P. 103; Timmins v. Timmins [1953] 1 W.L.R., 757: 
Foster v. Foster [1954] P. 67; Bartholomew v. Bartholomew | 1952] 
2 T.L.R. 934; Baily v. Baily (1953) 86 C.L.R. 424; Lang v. Lang 
(1953) 86 C.L.R. 432: Bolton v. Bolton [1952] N.Z.L.R. 238: 
McNae v. McNae [1952] N.Z.L.R. 886. See also Rosen, Cruelty and 
Constructive Desertion (1954) 17 M.L.R. 424 at pp. 438-441. 
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ences of opinion in English3° and Australian3' cases. ‘There 
have been those who considered that the test of intention was 
subjective, so that the maxim was irrelevant, and an actual inten- 
tion had to be shown; and there have been those who considered 
that the test was objective, so that the maxim was of great 
importance because it enabled an intention to be inferred. ‘The 
latter view, however, gave rise to two different opinions on 
the force of the maxim. Some held it to be a conclusive 
irrefutable presumption; others took the ‘‘modified’’ view that 
the inference contained in the maxim was one which “‘may,” 
not ‘must,’ be drawn. 


This conflict, at least as far as constructive desertion is 
concerned, now seems to have been settled by the Privy Council 
in Lang v. Lang,32 where the wife who left her husband because 
of his gross brutality petitioned successfully on the ground of 
constructive desertion. 

After a discussion of the relevant English and Australian 
authorities, Lord Porter, delivering the advice of the Board3% 
said: 


‘Prima facie, a man who treats his wife with gross 
brutality may be presumed to intend the consequences of 
his acts. Such an inference may, indeed, be rebutted, but 
if the only evidence is of continuous brutality and no 
rebutting evidence is given, the natural and almost inevi- 
table inference is that the husband intended to drive out 
the wife. The Court is at least entitled and, indeed, driven 
to such an inference unless convincing evidence to the con- 
trary is adduced. In their Lordship’s opinion, this is the 
proper approach to the problem . 3 


In the course of the ensuing passage of the opinion, Lord 
Porter stresses that where there could seem to be conflicting or 
contradictory intents, ‘‘the dominant intention must be ascer- 


30. See: Boyd v. Boyd [1938] 4 All E.R. 181; Edwards v. Edwards 
[1948] P. 268; Hosegood v. Hosegood (1950) 66 T.L.R. (Pt. 1) 
735: Simpson v. Simpson [1951] P. 320; Pike v. Pike [1954] P. 81 
n. Timmins v. Timmins [1953] 1 W.L.R. 757; See also the discussion 
in Rosen, op. cit. (supra note 29) at pp. 434-435. 


31. See: Moss v. Moss (1912) 15 C.L.R. 538;  Dearman v. Dearman 
(1916) 21 C.L.R. 264; Bain v. Bain (1923) 33 C.L.R. 317; Baily v. 
Baily (1952) 86 C.L.R. 424; Lang v. Lang (1953) 86 C.L.R. 432; 
Sharah v. Sharah (1953) 89 C.L.R. 167; Deery v. Deery [1954] 
Argus L.R. 262. 


32. [1955] A.C. 402. Cp. an earlier New South Wales case where the hus- 
band’s conduct brought about his imprisonment and hence the separation 
which amounted to desertion; Lawler v. Lawler (1941) 58 W.N. 
(N.S.W.) 233. 


33. [1955] A:C. at 428. 
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tained and looked to’’.34 But Lord Porter goes on to doubt 
whether there can be conflicting ‘‘intents.’’ He accepts the possi- 
bility that here may be ‘‘incompatible desires’ which may make 
the husband ill-treat his wife while wanting her to stay with 


him. But Lord Porter’s conclusion on the subject of conflicting 
intents is that: 


“If the husband knows the probable result of his acts and 
persists in them, in spite of a warning that the wife will 
be compelled to leave the home and indeed as in the presen 
case, has expressed the intention of continuing his conduct 
and never indicated any intention of amendment, that is 
enough, however passionately he may desire or request 
that she should remain. His intention is to act as he did 
whatever the consequences, though he may hope and desire 
that they will not produce their probable effect.’’35 


In the present writer’s submission this judgment spells the 
victory of the ‘modified objective’ view mentioned above. 


Thus, to equate constructive desertion with cruelty, (as 
will be seen from what is said later) the respondent’s conduct 
must be shown to have been ‘‘aimed at’’ the petitioner, thereby 
proving that the respondent, with the ordinary knowledge of a 


reasonable man must have realised and intended the break-up 
of the matrimonial relationship.36 


The second question to be discussed was concerned with 
the termination of what has here been termed legal separa- 
tion. The effect of an original intention to repudiate the 
matrimonial relationship can be nullified in five different ways. 


Thus, if the deserted spouse comes to recognize the separa- 
tion by the other spouse as the way in which their particular 
matriage is to be fulfilled, e.g., by making it clear to the deserting 
spouse that he or she is not wanted back, it must follow that 
the intention of the deserting spouse to repudiate the marriage 
ceases to produce a state of desertion.37 However the institution 


Ibid. at 428. 
Ibid. at 429. 


‘ 
2 
36. Discussion of the expression ‘‘aimed at”’ 


must be postponed to the sec- 
tion on cruelty where it is more relevant. 


Although tkis point is raised obliquely in Pratt v. Pratt [1939] A.C. 
417, where the deserted spouse refused to consider reconciliation, it was 
forcefully and directly raised in Barnett v. Barnett [1955] P. 21 and 
Fishburn v. Fishburn [1955] P. 29. Contrast the failure to communi 
cate acquiescence, which meant that desertion continued in Bradford v. 
Bradford (1908) 7 C.L.R. 470. See also McIntosh v. McIntosh [1940] 
V.L.R. 289; Groves v. Groves [1941] Q.W.N. 36. 
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of matrimonial proceedings need not necessarily produce such an 
acquiescence in the other spouse’s desertion as will interrupt the 
statutory period, should the proceedings fail.3® 


Secondly, the deserting spouses’s intention to repudiate 
might cease to have any effect because, during the period of 
factual, and legal separation, the deserted spouse has indepen- 
dently manifested an intention of repudiating the marriage. 
This is what happens in cases of what the present writer has 
elsewhere called, ‘‘justifiable desertion’’3® i.e. where the deserted 
spouse commits adultery during the time the other spouse has 
been in desertion. In such cases everything turns on the deserting 
spouse’s knowledge. If that spouse knows of the adultery then 
it is possible to say that that spouse is no longer guilty of desert- 
ing, because it can be said that he no longer intends to repudiate 
a matrimonial relationship which he knows no longer exists— 
as was discussed above. If that spouse does not know about the 
adultery, then it cannot affect his intention, for, as far as that 
spouse is concerned, he or she still believes a normal relationship 
was desired by the other spouse, and therefore still intends to 
frustrate or interrupt its continuance.4° 


The third way in which desertion can come to an end ts 
by a change of mind on the part of the deserting spouse. This 
alteration must be manifested in a way which clearly shows 
that the hitherto repudiating spouse now wishes to affirm the 
marriage and is willing to undertake again the obligations of 
matrimony.4! The usual example is that of the deserting spouse 
making bona fide advances towards a resumption of matrimony. 


38. See Cohen v. Cohen [1940] A.C. 631; W. v. W. (No. 2) [1954] P. 
486; Bell v. Bell [1940] V.L.R. 325; Pryde v. Pryde [1940] Q.W.N. 
43; but contrast Bryant v. Bryant [1941] 59 W.N. (N.S.W.) 1 where 
proceedings did interrupt the desertion period. 

39. Fridman, The Period of Desertion (1952) 102 L.J. Newspaper 451 

40. See Herod v. Herod [1939] P. 11; Earnshaw v. Earnshaw [1939] 2 
All E.R. 698; Richards v. Richards [1952] P. 307: Church v. Church 
[1952] P. 313: Dryden v. Dryden [1953] 1 W.L.R. 952: Waghorn 
v. Waghorn (1941) 65 C.L.R. 289, disapproving Crown Solicitor 
(S.A.) v. Gilbert (1937) 59 C.L.R. 322. See also: Burow v. Burow 
[1944] St.R. Qd. 185: Bowman v. Bowman [1943] St.R. Qd. 243: 
Tuckey v. Tuckey $1955] St.R. Qd. 1. 
(1943) 17 ALL.J. 66. 

+1. An intimation that at some future date (left indefinite) the deserting 
spouse might be willing to re-establish matrimonial relations was insuf- 
ficient to show a change of intent; Ringold v. Ringold (1920) Va. 104 
S.E. 836; cp. Ogilvie v. Ogilvie (1900) 37 Oregon 171. 


Contrast Draper v. Draper 
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Even if these are not accepted the desertion will be over;42 and 
refusal to accept them may turn the hitherto deserted spouse into 
the wrongful party, since a refusal to resume the matrimonial 
relationship will amount to intentional repudiation of it.43 


But it may be that the matrimonial relationship has been 
outwardly re-established while the deserting spouse still main- 
tains the intention of repudiating it. Thus the parties may live 
together again as a normal married couple before the deserting 
spouse again commences to live apart with the intention of aban- 
doning the marriage. In such cases the secreted intention will 
suffice to maintain the state of desertion. For the erstwhile 
deserting spouse has not in fact accepted once again the matri- 
monial relationship.44 His or her advances are not made bona 
fide. This is even stronger where there is no such outward re- 
acceptance, where the parties occupy the same home but there 
is no indication, as far as the outside world is concerned, that 
the deserting spouse intends to re-affirm the marriage. In such 
circumstances the period of desertion continues.45 


But where the deserting spouse has the bona fide intention 
of resuming the matrimonial relationship, and such resumption 
is undertaken, that will mean the end of the period of desertion, 
and any subsequent separation in law will run from the date 
of the subsequent separation in fact, not from the beginning 
of the previous separation in law.46 


42. Pratt v. Pratt [1939] A.C. 417. For the effect in American cases of a 
conditional request to resume marital relations (which does not seem to 
have come before English or Australian courts—except possibly in Hall 
v. Hall (1917) 22 C.L.R. 476, where the husband would only accept 
the wife without her illegitimate child) see an annotation in 76 Ameri- 
can L.R. 1023. It would seem to be the general opinion that such a 
request will terminate the desertion as long as the conditions are not 
improper or unreasonable. See Merritt v. Merritt (1931) N.H. 155 at 
692, where the request to a wife to return was coupled with an offer to 
pay her money for support if she did not come. 

43. Thomas v. Thomas (1945) 62 T.L.R. 166. Cp. Wells v. Wells [1954] 
1 W.L.R. 1390. (See also Lowe v. Lowe [1929] St.R. Qd, 1 and 
aoe v. White (1908) 7 C.L.R. 477; Kellway v. Kellway (1937) 58 

‘LAR. 173. 

44. Perry v. Perry [1952] P. 203. Cp. Mummery v. Mummery [1942] P. 
107; Whitney v. Whitney [1951] P. 250. On this reasoning the Vic- 
torian case of Singleton v. Singleton (1945) 51 Argus L.R. 431 must 
be wrong. Contrast Struthers v. Struthers [1943] S.A.S.R. 89 and 
Fairey v. Farrey [1947] S.A.S.R. 69. See also Campbell v. Campbell 
(1944) Ala 19 So (2d) 354; and the annotation thereto in 155 
American L.R. 132 where the different views of American cases are 
collected. 

45. Hillary v. Hillary (1941) 47 Argus L.R. 319; Jackson v. Jackson 
(1951) 58 Argus L.R. 56; Bartram v. Bartram [1950] P. 1; Everitt 
v. Everitt [1949] P. 374; Retallack v. Retallack [1937] Q.W.N.1; 
Andrews v. Andrews [1938] St.R. Qd. 72; Bedford v. Bedford [1943] 
St.R. Qd. 195. (Contrast Sullivan v. Sullivan [1946] Q.W.N, 33), 

46. See 155 American L.R. 132 at 141-142. Cp. Williams v. Williams 

[1904] p. 145. 
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The effect of such a resumption must be distinguished 
from condonation. For, as Perry v. Perry47 made clear, there 
can only be condonation after the matrimonial offence is 
complete, as it was in Maslin v. Maslin,4® where the husband 
had intercourse with his wife after his petition on the ground 
of his wife's desertion had been filed. In other cases the issue 
is whether the intention to resume matrimonial relations has been 
manifested in good faith and has been acquiesced in by the 
other spouse. 


The last example of the way in which the intention to 
repudiate the marriage can be terminated is by the hitherto 
deserting spouse’s becoming insane. The House of Lords, in 
Crowther v. Crowther4? laid to rest the earlier ideaS° that 
insanity necessarily involved the conclusion that the intention 
to repudiate the marriage could not exist in the mind of the 
insane spouse. Such insanity now only results in the placing 
of a heavy burden on the petitioner of showing that such an 
intention did in fact exist. The present writer has elsewhere5! 
expressed the view that Lord Oaksey’s remarks as to burden of 
proof should be adopted, so as to make the continuance of an 
intention to repudiate the marriage a presumption of fact to 
be rebutted by the respondent, and not something which has 
to be proved by the petitioner. 


II. CRUELTY 
For conduct to amount to cruelty it must injure the com- 
plainant’s mental or physical health or must cause real appre- 


47. [1952] P. 203, Cp. Hodson L.J. in Lane v. Lane [1952] P. 34 at 45: 
“The question . . . is not primarily one of condonation but whether the 
desertion has been terminated, either by a resumption of cohabitation 
involving a bi-lateral act or by the deserted spouse refusing to receive his 
or her partner, thereby turning himself or herself into the deserted.” 

48. [1952] 1 All E.R. 477. Cp. Mewett v. Mewett (1952) 59 Argus 
L.R. 550. But in Ivey v. Ivey (1952) 59 Argus L.R. 1030, the three 
years’ desertion had not resulted in a petition being filed. Nevertheless 
Dean J. held that the offence was complete for the purpose of condon- 
ation. See also Wright v. Wright (1921) Fla. 87 So. 156: which makes 
the point that there is no duty to condone a desertion which could give 
a cause of action. 

49. [1951] A.C. 723; followed by Herring C.J. in Scherger v. Scherger 
(1952) 59 Argus L.R. 269. See also Lewis v. Lewis [1951] Q.W.N. 
25 where Stanley J. took the view that an insane person could not form 
the intention to desert. 


50. Williams v. Williams [1939] p 365; Rushbrook v. Rushbrook [1940] 
P. 24. See also Newstead v. Newstead (1941) 47 Argus L.R. 81. Con- 
trast Bennett v. Bennett [1939] P. 274. For an Australian case where 
a husband though schizophrenic was capable of forming the intention to 
desert (‘‘constructively’’). See Lovell v. Lovell (1941) 58 W.N. 
(N.S.W.) 93. 

51. Fridman, Insanity in Matrimonial Causes (1952) 102 L.J.. Newspaper 
‘185 at p. 186. 
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hension of such injury.52 Conduct which, without producing 
danger or the reasonable apprehension of danger of that sort, 
makes the purposes of marriage impossible to achieve, and 
frustrates the fulfilment of every, or any element of a normal 
matrimonial relationship, does not amount to cruelty. Thus, 
a failure or refusal to provide proper financial support with- 
out the additional perpetration of some other conduct, will not 
be cruelty.53 Nor will the mere refusal, failure, or inability of 
a spouse to have normal marital intercourse of itself amount to 
cruelty, any more than it will amount to desertion.54 But if 
such conduct has actually produced injury to health, or the fear 
thereof, it can amount to cruelty, even if a remedy would not 
be available on the ground of nullity or desertion.55 Cases of 
that kind, in particular, raise questions of intention. 


Early cases on cruelty, before and after the 1857 Act, 
put forward as the rationale for the court’s intervention the 
inherent danger to the petitioning spouse in the respondent's 
conduct, and the consequent need to protect the spouse from 
the harmful effects of such conduct.56 This was so even if 
the conduct resulted from the temperament of the wrongful 


52. See Evershed L.J. in Squire v. Squire [1949] P. 51 at 61; cp. also 
Evans v. Evans (1790) 1 Hag. Con. 35 at 39 per Sir William Scott; 
Kelly v. Kelly (1870) L.R. 2 P. 8 D. 59 at 60-61 per Channell B.; 
Russell v. Russell [1895] P. 315 at 329; [1897] A.C. 395 

53. Eastland v. Ecstland [1954] P. 403; Contrast Simpson v. Simpson 


[1951] P. 320; Jamieson v. Jamieson (1952) A.C. 525 and the de- 
cision of Napier C.J. in the unreported case of Abbott v. Abbott (1955) 
where deprivation was added to nagging. 


54. Cox v. Cox [1949] S.A.S.R. 117. In Bravery v. Bravery (1954) 3 All 
E.R. 59 the Court of Appeal were divided on the question whether a 
husband's voluntary sterilization amounted to cruelty to his wife; 
Evershed M.R. ani Hodson L.J. held that in the circumstances there 
was consent by the wife and there was no evidence of injury to her. 
Denning L.J. thought that even if the wife had consented to the opera- 
tion she could still complain. 


wi 
Ww 


For cases where failure to kave normal intercourse and produce a child 
did cause injury to health and was cruelty: see White (orse-Berry) v. 
White [1948] P. 330 especially at 339-340 per Willmer J., relying on 
dicta of Lord Jowett L.C. in Baxter v. Baxter [1948] A.C. 274 at 
290; Cackett (orse Trice) v. Cackett [1950] P. 253 especially at 260- 
261 per Hodson J. See also Knott v. Knott [1955] 2 All. E.R. 305 
and Forbes v. Forbes [1955] 2 All E.R. 311. (Contrast Fow!er v. 
Fowler [1952] 2 T.L.R. 143). 


56. Evans v. Evans (1790) 1 Hag. Con. 35 especially at 37 per Sir William 
Scott; Kirkman v. Kirkman (1807) 1 Hag. Con. 409: Holden v. 
Holden (1810) 1 Hag. Con. 453 at 458. Cp. also Butt P.’s charge to the 
jury in Harbury v. Hanbury [1892] P. 222 at 224: “I believe that 
protection not pun‘shment or retribution is the main object.’’ Cp. also 
Henn Collins J. in Atkins v. Atkins [1942] 2 All E.R. 637 at 638. 
This was affirmed as a ground for intervention by the Court of Session 

in M'Lachlan v. M'Lachlan 1945 S.C. 382. 
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spouse.57 “For better or worse’ in the marriage service was 
not construed as excusing a spouse from liability for every kind 
of excess. A spouse was entitled to self-preservation, even at the 
cost of dissolution of the marriage bond. For it was recognised 
that in cases of cruelty, there came a time when the duties of 
matrimony could not be fulfilled. Nothing, however was said 
in these cases as to the intention of the wrongful spouse. The 
nearest approach to such a discussion seems to be contained in the 
remark of the Judge Ordinary in Hall v. Hall5® that, although 
he had no doubt that cruelty did not cease to be a cause of 
suit if it proceeded from ‘‘violent and disorderly affections,”’ 
“violence of disposition,’ or, “‘a liability to become excited in 
controversy,’ it was a different matter if it proceeded from 
‘madness, dementia, positive disease of the mind.’ He went 
on to say that, although there was something in the idea of the 
court's intervention being based on protection, i.e. safety for the 
future, its sentence also carried with it “‘some retribution for 
the past."’ In the case of an insane spouse it seemed to him that 
two reasons prevented the considering of harmful acts by such a 
person cruelty. In the first place, the remedy against possible 
danger was restraint, not the release of the unoffending spouse: 
secondly, there was the injustice of acting on the excesses 
of a disordered brain, which meant that someone not responsible 
would be visited with the court's sanction. 


The majority of the House of Lords in Russell v. Russell59 
rejected the idea that cruelty could embrace conduct which, 
while not harmful to health, rendered impossible conjugal duties 
between husband and wife. They based their decision squarely 
on the doctrine of danger. But nothing seems to have been 
said directly on the question of intention. The first clear indica- 
tion of the modern doctrine seems to be in an unreported 
judgment of Shearman J. in Hadden v. Hadden®° where it was 
said that a husband “‘had no intention of being cruel but his 
intentional acts amounted to cruelty.’’ This statement clearly 
distinguishes between an intention, in the sense of desire, to 
be cruel and to hurt, for whatever motive, and an intention to 


57. White v. White (1859) 1 Sw. 8 Tr. 591; Hall v. Hall (1864) 3 Sw. 
© Tr. 347; Pritchard v. Pritchard (1864) 3 SW & Tr. 523. Cp. Lord 
Asquith in King v. King [1953] A.C. 124 at 147. 

58. (1864) 3 Sw. & Tr. 347 at 349. 

59. [1897] A.C. 395. 

60. 1919. The Times Newspaper, Dec. 5th. See also Sachs J. in Carpenter 
v. Carpenter [1955] 2 All E.R. 449 at 452. But see Griffith C.J. in 
the Supreme Court of Queensland in Ohman v. Ohman (1896) 7 Q.L.J. 
19 at 21-22. He did not think that an intent to be cruel was a neces- 
Sary ingredient. 
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do acts which in themselves are cruel, in the sense of causing 
injury to health or the reasonable apprehension of such injury, 
without necessarily appreciating the actual or possible effects 
of such acts. 


‘Lhe idea of wilfulness in relation to the acts, as opposed 
to desire in relation to their effects, was expressed by Bucknill J. 
in Horton v. Horton,®'! when he referred to the need for show- 
ing the commission of ‘‘wilfui and unjustifiable acts;’’"62 and 
the equation of wilfulness with knowledge or awareness that 
the acts were being committed seems apparent from the decision 
in Brittle v. Brittle, 6? in which case the onus was on the re- 
spondent of proving that acts in themselves cruel were in fact 
committed without the knowledge of the respondent because 
of the latter’s insanity. Such an equation was foreshadowed 
by two decisions of Henn Collins J. in 1939.64 


But that learned judge also introduced the idea of 
“‘malignity’’ into the meaning to be attached to intention, and 
in doing so he raised an issue, which is still open to debate, 
despite such recent House of Lords decisions as Jamieson v. 
Jamieson&®> and King v. King.66 


In Usmar v. Usmar,67 the case of the nagging wife, 
Willmer J. referred to “‘a course of conduct, consciously and 
intentionally pursued.’’"6® In Lauder v. Lauder,®® the case of 
the sulking husband, Lord Merriman P. spoke of ‘‘voluntary 
conduct,’’7° and Pearce J., after speaking of “intentional con- 
duct,7" went on to say that, whether or not the sulks were 
meant to wound or hurt the wife, they had had that effect 
and had caused injury to her health.72 Consequently they 


61. [1940] P. 187. 


62. Ibid. at 193. Cp. Henn Collins J. in Atkins v. Atkins [1942] 2 All 
E.R. 637 at 638:—‘‘deliberate behaviour.’’ It is submitted that the 
criticism of Bucknill J.’s temarks made by the House of Lords in King v. 
King [1953] A.C. 124 does not affect the question of wilfulness but 
only the question of justification. 

63. [1947] 2 All E.R. 383. Cp. also Scott L.J. in Bertram v. Bertram 
[1944] P. 59 at 60, speaking of deliberateness; and cp. Foster v. Foster 
[1921] P. 438—~intentional infection with venereal disease. 

64. Kellock v. Kellock [1939] 3 All E.R. 972; Astle v. Astle [1939] P. 
415. They also raised the problem of insanity, to be discussed below. 

G5, 11952] AC 525. 


66. [1953] A.C. 124. 
67. [1949] P. 1. 

68. Ibid. at 10. 

69. [1949] P. 277. 
70. Ibid. at 294. 

JA. dhids at SUL-3 12; 
72; Ibid. 2t 343. 
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constituted cruelty. In Squire v. Squire73 the Court of Appeal 
rejected outright the idea that ‘‘malignity’’ was involved in 
the kind of intention required to support a charge of cruelty. 
Tucker L.J. disagreed with the earlier opinion of Henn Collins J. 
in Astle v. Astle74 that “intention or malignity is an essential 
ingredient in cruelty,’’ and clearly restated the law in terms of 
knowing what one is doing.75 Evershed L.J. agreed with this 
criticism, but expressed the view that malignity might be im- 
portant in some cases.76 It is probable that what his Lordship 
was referring to were cases in which prima facie the acts of the 
respondent were not considered harmful to health and were not 
‘aimed at’’ the petitioner. This is apparent from the judgments 
of Denning L.J. in Westall v. Westall77 and Kaslefsky v. 
Kaslefsky.78 These judgments, when read together, provide an 
analysis, within the framework of which an investigation of 
the meaning and importance of intention in this branch of 
the law can be undertaken. In the earlier case, Denning L.J. 
distinguished between cases where there was an intention to 
injure the health of the petitioner and cases where, without 
actually intending such injury, the respondent made the peti- 
tioner the object, or butt of his or her acts. Whereas in the 
former class of case it was comparatively easy to conclude that 
actual injury resulted, in the latter class actual injury had to 
be proved plainly and distinctly. But it would seem that both 
of these classes of cases, in which malignity was irrelevant, 
had to be distinguished from cases where a specific intent to 
injure was necessary for the success of the petition. Thus, to 
show that drunkenness, gambling, or criminal acts were cruel, 
it had to be shown that such activity was indulged in expressly 
to harm, and with the effect of harming the petitioner. Spite 
or malignity was therefore important in such cases, for proof 


of it showed that the respondent’s conduct was ‘“‘aimed at” 
the petitioner.79 


This expression of the law was evident in Bucknill L.J’s 
judgment in Kaslefsky v. Kaslefsky,8° where a husband, who 


[1949] P. 51. Discussed in the South Australian case of Cox v. Cox 
[1949] S.A.S.R. 117. (See also Napier C.J. in Harper v. Harper 
[1951] S.A.S.R. 66 at 69-70. 

4. [1939] P. 415 at 419-420. 

5. [1949] P. 51 at 57-58. See and contrast the words of Hodson L.J. in 

Fowler v. Fowler [1952] 2 T.L.R. 143 at 145. 

6. Ibid. at 60-61. 

1... (1949). 6S TLR, 337. 

78. [1951] P. 38. 

79. Cp. Rosen, Cruelty and Constructive Desertion (1954) 17 M.LR. 
434 at p. 442: “It is submitted that ‘aimed at’ is ‘malignity’ rearing its 
ugly head in another form.’’ But why is its head ugly? 

80. [1951] P. 38 at 44. 7 





328 The University of Queensland Law Journal 


proved that his wife had neglected the child of the marriage, 
refused him intercourse, and generally behaved in a lazy and 
sluttish manner, was not successful in a petition based on 
cruelty, because his wife’s conduct was not specifically ‘‘aimed 
at’’ him, i.e. was not malignantly indulged in to cause him 
harm. Bucknill L.J. laid great stress on the word “‘treated” 
in the Matrimonial Causes Act, as indicating that there must 
be conduct which was aimed at the offended spouse.8' Den- 
ning L.J. repeated, this time with a fuller treatment, his earlier 
analysis.82 He divided cruel conduct into two categories. In 
the first came actions or words actually or physically directed 
at the petitioner, or displays of temperament, emotion, or 
passion, vented with intention of relieving emotions on the 
spouse. In such cases there was cruelty in law, even though 
there was no desire to injure or inflict misery. It is in regard 
to such conduct, it would seem, that Lord Merriman was correct 
in saying in Jamieson v. Jamieson®? that he did not suggest 
that it was essential to impute to the wrongdoer a wilful inten- 
tion toinjure. But that statement, it is submitted, is too wide if 
it was intended to cover the second category discussed by Denning 
L.J. Into this category fell cases where there was no direct 
action but there was misconduct which indirectly affected the 
petitioner, e.g. drunkenness, gambling, or crime. Such activity 
would only be cruel if it was done ‘“‘not only for the gratifica- 
tion of the selfish desires of the one who does it, but also, 
in some part, with an intention to injure the other and to 
inflict misery on him or her.’’ In such cases, if there was no 
desire to injure or inflict misery, “‘the conduct only becomes 
cruelty when the justifiable remonstrances of the innocent party 
provoke resentment on the part of the other, which evinces itself 
in action or words actually or physically directed at the in- 
nocent party.’’84 


Thus there could be cases where intention denoted not 
merely a realisation of what one was doing, but a desire to 
cause harm, i.e. not merely knowledge but motive. But in this 
connection there arises the vexed question of the applicability 


81. Ibid. at 45, Cp. Henn Collins J. in Astle v. Astle [1939] P. 415 at 419. 

82. [1951] P. 38 at 46 et seq. 

$3; [1952] A.C., 525 at 540. 

84. This is what happened in Wollard v. Wollard [1955] P. 85, where a 
husband who persisted in a life of crime despite his wife's remonstrations 
was held guilty of cruelty: contrast Warburton v. Warburton (1953) 
The times, July 10, where there was only one act of larceny. In Carpenter 
v. Carpenter.{1955] 2 All E.R. 449, Sachs J. considered that an asso- 
ciation with:another woman would only be cruel if (together with other 


circumstances) it had as a natural result injury to tke wife. Contrast 
Cox v0. Cox [1952] 2-°TASR. 14%. 





EE EEREEE 


OR eR ETN Pe 2 





















329 


of the maxim that every sane person intends the natural, (or 
natural and probable), consequences of his acts, a question 
which (as already seen) has also arisen, and has only just 
been settled by the Privy Council, in cases of constructive 
desertion.85 For the question arises: Can the maxim be used 
to decide that a spouse whose conduct was not intended to 
injure must none the less be considered as having had the in- 
tention to injure? 


It seems clear that this problem will not arise where 
injury (whether physical or mental) has been directly or im- 
mediately caused by the respondent. For, in such instances, 
since some cases lay down that intention means only knowledge 
of one’s acts, there is liability without proof of knowledge or 
intention in respect of consequences; (the problem of insanity 
is relevant here but must be discussed separately later on). The 
problem of the maxim does arise, however, where injury has 
not been directly inflicted by the offending spouse; where the 
suffering of the petitioner is indirectly induced by the conduct 
of the respondent, 


As far back as Russell v. Russell, the possibility that this 
maxim could be used to show the presence of the necessary 
intent was mooted by Lord Halsbury, one of the dissentients 
in the House of Lords. Speaking of the wife he said: 


“She persistently made accusations against him which, if 
believed, would. drive him from human society; she made 
them where they would be most likely to be spread abroad, 
and as both in criminal and civil jurisprudence people are 
taken to intend the reasonable consequences of their acts 
she must have contemplated that all who encountered her 
husband would regard him with loathing and horror.’’®® 


Denning L.J. in Westall v. Westall87 did not agree as to the 
compulsiveness of the maxim’s applicability. He thought that 


85. It is to be noted that the wording of the maxim differs according to 
some judges. Denning L.J. in Westall v. Westall, Kaslefsky v. Kaslefsky 
and Hosegood v. Hosegood (1950) 60 T.L.R. (Pt. 1) 735 at 738, 
and Lord Merriman P. in Simpson v. Simpson [1951] P. 320 at 330, 
spoke of ‘‘natural consequences;’’ whereas Lord Greene, M.R. in Buchler 
v. Buchler [1947] P. 25 at 30, and Tucker L.J. in Squire v. Squire 
[1949] P. 51 at 56, spoke of ‘‘natural and probable’ consequences. 
There may be a difference: for although a natural, (i.e. direct, in the 
course of nature) consequence of an activity on the part of X is conduct 
or suffering on the part of Y, such a consequence might not be ‘‘prob- 
able,"’ in the sense of foreseeable as a likely result of X’s activity. To 
which consequences, therefore, does the maxim apply; to direct ones, or 
only to foreseeable ones? The consequences suggested by cases on divorce 
would seem to be foreseeable ones. 

86. [1897] A.C. 395 at 425. 


(1949) 65 T.L.R. 337. 
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the inference that such consequences were intended might be 
drawn, but need not necessarily be drawn. This point of view 
was reiterated by him in Hosegood v. Hosegood®8—a case of 
constructive desertion. However, the language of Willmer J. 
in Usmar v. Usmar, and of Tucker, L.J. in Squire v. Squire, 
seems to suggest that the maxim automatically applies. The 
former spoke of it being unnecessary to prove that a spouse 
was knowingly cruel, for it was sufficient if the spouse was 
intentionally guilty of acts which are in fact cruel in their 
result. “That of course,’’ he went on, “‘is in accordance with 
the doctrine that everybody is deemed to intend the natural 
consequence of his or her own act.’’8° Tucker, L.J., said cate- 
gorically: “One starts with the undisputed proposition that, 
generally speaking a man is presumed to intend the natural and 


probable consequences of his acts.’""°° That proposition, he 


added, applied to acts amounting to cruelty in matrimonial 
causes.91 


The state of the authorities can be summarised thus: 
Squire v. Squire rejected ‘“‘malignity’’ as an element in cruelty, 
but that rejection was later limited by Denning L.J. to cases 
where there was clear and direct physical, (and presumably also 
mental), injury to the petitioner; in cases where ‘‘malignity”’ 
is still inessential the application of the maxim is unnecessary; 
where malignity is essential, however, the maxim is necessary, 
for it supplies a means of proving the relevant intent, i.e. an in- 
tent to harm. 92 


There are therefore two ways of regarding the interpreta- 
tion of intention and the use of the maxim in cases of cruelty. 
On the one hand, it can be said that the intention required in 
all cases is an intention to injure, but the maxim makes it 
possible, but not obligatory, to infer such an intention where 
there is knowledge of one’s acts; and this will be especially 
true of cases of indirect injury caused by conduct such as 


88. (1950) 66 T.L.R. (Pt. 1) 735 at 735. The problem so far as con- 
structive desertion is concerned seems to have been settled by Lang v. 
Lang [1955] A.C. 402. 

89. [1949] P. 1 at 9. 

90. [1949] P. 51 at 56. 


91. Cp. Asquith L.J.'s interpretation of Squire v. Squire in White v. White 
[1950] P. 39 at 52. But note in Jamieson v. Jamieson [1952] A.C. 
525 at 549 Lord Reid reserved his opinion on the question of applying 
the maxim to impute an intention which does not exist. 


92. Mr. Rosen would not agree: op. cit. at p. 444; “whereas intention to 
hurt may be an important element in cruelty cases, it is not essential to 
show that the conduct was ‘aimed at’ the other spouse.” 
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drunkenness, gambling, or crime.93 On the other hand, it can 
be said that an intention to injure is irrelevant, making the 
maxim also irrelevant. 


To adopt the first view means that thé decision in Squire 
v. Squire is not as sweeping in its rejection of malignity as 
it may appear to be at first sight.94 To adopt the second results 
in there being two meanings attributable to intention in the law 
of cruelty, one referring to knowledge and appreciation of the 
nature of one’s conduct, the other referring to knowledge and 
appreciation of the consequences of that conduct. The submis- 
sion is respectfully made, that the first view is the more suitable 
to adopt. This is so for two reasons. Firstly, it produces the re- 
sult that intention in cruelty has only one connotation instead of 
two; this is clearly a more preferable interpretation of the law 
than one which involves the necessity of changing the scope of 
the word in different contexts. Secondly, it means that inten- 
tion in cruelty will be equated with the ‘modified objective” 
view which it was suggested previously, when dealing with 
desertion, has emerged triumphant from Lang v. Lang. Recent 
cases on refusal of intercourse and on the effect of assaults upon 
the petitioner’s child,25 would seem to bear out the acceptance 
of the view put forward here. It is, in fact, an eminently 
practical view—which might be urged as a third reason for 
its acceptance. 


There is, however, another reason which from the point 
of view of a consistent theory can be urged in favour of this 
interpretation of the element of intention in cruelty: it fits in 
with decisions of the Court of Appeal on the subject of insanity 
in cases of cruelty. 


The question whether a spouse’s insanity at the time of 
committing acts which were alleged to be cruel could operate 


93. For an instance where it would seem that the presumption of intended 
injury can be very strong see Lissack v. Lissack [1951] P. 1, where 
Pearce J. thought that there could be no greater cruelty to a woman than 
the killing of her child. Yet there was no direct attack upon the wife. 
Cp. also recent cases where the cruelty alleged consisted of or included 
indecent assault upon the petitioner's child: Cooper v. Cooper [1955] 
P. 99—the respondent's child as well; Ivens v. Ivens [1955] P. 129 
the respondent’s step-daughter. 


94. Cp. the opening remarks of Denning L.J. in Westall v. Westall (1949) 
65 T.L.R. 337. See the decisions of Ross J. in Beattie v. Beattie (1954) 
S.A. Supreme Ct. (unreported—sulking was ‘‘aimed at’’ the wife, there- 
fore it was cruelty) and Fuller v. Fuller (1954—unreported). Cf. also 


Napier C.J.’s reference to ‘“‘mens rea’ in cruelty in Sorrell v. Sorrell 
[1954] S.A.S.R. 113 at 115. 


95. See e.g. Cooper v. Cooper (No. 1) [1955] P. 99; Ivens v. Ivens 


[1955] P. 129. Knott v. Knott (1955) 2 All E.R. 305. Forbes v. 
Forbes [1955] 2 All E.R. 311. 
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as a defence to a petition based on such acts was touched upon 
in the nineteenth century cases, but was left unanswered,9& 


More recently it received elaborate treatment in Astle v. 
Astle®7 and Kellock v. Kellock.2® Henn Collins, J. decided, 
obiter, that insanity which came within the scope of the first 
limb of the M’Naghten Rules was a good defence, because it 
was necessary to show that a respondent knew the nature and 
quality of his or her acts. He based his decision on three grounds. 
Firstly, insanity absolved from both civil and criminal responsi- 
bility, therefore it should have the same effect in the divorce 
court;9° secondly, the use of the word ‘‘treated’’ in the Matri- 
monial Causes Act connoted a conscious action, and indicated 
an action of which the doer knew the nature and quality ;1°° 
thirdly, intention, or malignity, was an essential ingredient in 


cruelty, therefore an insane person could not possess the necessary 
state of mind.'°! 


The first two reasons seem to have met with the approval 
and acceptance of Asquith L.J. in White v. White,192 and of 
Hodson L. J. in Swan v. Swan.1°3 


But Denning L.J. in the former case, and Pearce J. in 
Lissack v. Lissack'°4 preferred to adopt the attitude that the 
court's intervention was designed to protect the wronged spouse 
rather than to punish wrongdoing. Hence it did not matter 
whether the respondent knew wrong was being committed. 
Furthermore, insanity could not be a defence since, to quote 


96. See e.g. Hall v. Hall (1864) Sw. 8 Tr. 347 and Hanbury v. Hanbury 
[1892] P. 222 


97. [1939] P. 415, followed by Willmer J. in Brittle v. Brittle (1947) 2 
All E.R. 383. 
98. [1939] 3 All E.R. 972. 


99, [1939] P. 415 at 418. With respect, this is a sweeping statement to 


make about civil responsibility: see Morris v. Marsden [1952] 1 All 
EER. 925. 
100. [1939] P. 415 at 419. 


101. Ibid. at 420. Cp. Inglis v. Inglis 1931 S.C. 542 especially at 551-552, 
per Lord Anderson. But note that he was alone in that view and his 
opinion was later criticised in M’Lachlan v. M’Lachlan 1945 S.C. 382. 


[1950] P. 39 at 52. Note however that this equation of divorce and 
criminal proceedings is not tenable in the light of modern authorities: 
e.g. Preston-Jones v. Preston-Jones [1951] A.C. 391. 

103. [1953] P. 258 at 263-264. Courts in many American States have 
decided that insanity is a good defence to charges of cruelty. It must be 
insanity which deprives the defendant’s conduct of the element of wil- 
fulness: therefore it must be shown that the defendant was unable to 
differentiate between right and wrong and was rendered incapable of 
willing ‘one or the other course; see Annotation in 19 American L.R. 
(2d) at 148-150. 

104. [1951] P. 1 Cp. also M’Lachlan v. M’Lachlan 1945 §.C. 382—- 


strongly criticised by Hodson L.J. in Swan v. Swan [1953] P. 258 at 
265-266. 


~ 


102. 
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Denning, L.J.,1°5 ‘‘a specific intent to injure is not an essential 
ingredient in cruelty any more than it is in assault and battery; 
Squire v. Squire.”’ But, against this view there are two arguments. 


In the first place, the importance of the idea of protection 
as directing the divorce court’s activity was over-stressed by 
Denning L.J., for even the earlier cases which he cited made 
some reservations; and that idea has now been rejected by the 
Court of Appeal in Swan v. Swan where Hodson, L.J. said:19¢ 
‘No effective protection is, in fact, provided by decree of the 
court from the violence of an insane spouse. He or she can only 
be protected in the same way as other members of the public, 
by the incarceration of the insane partner.” 


Secondly, in the light of previous discussion in this article, 
the nature of the intent required in cruelty, seems to be different 
from that which Denning, L.J. ascribed to it in White v. White. 
If, as it has been urged above, intention to injure is relevant, 
then it must follow that an insane person, incapable of appreci- 
ating what he is doing, can not be possessed of such an intent, 
and can not be charged with cruelty. The Court of Appeal, re- 
jecting Henn Collins J.’s third ground in Astle v. Astle, were 
content in White v. White and Swan v. Swan to regard inten- 
tion as equivalent to knowledge. In adopting this view they 
were relying upon the interpretation of Squire v. Squire which 
has already been criticised above. For the purpose of the actual 
decisions before them, however, such an interpretation of in- 
tention did not raise any difficulty and was not really an 
issue. For only the first limb of the M’Naghten Rules—the one 
concerned with knowledge of one’s acts—was in question. 


Moreover of both cases it could be said that the decision 
on insanity was obiter. In White v. White Bucknill and Asquith 
L.JJ., whose view represents that of the majority, were of the 
opinion that on the facts, the respondent, on the test laid down 
in M’Naghten’s Case, knew what she was doing, and knew that 
what she was doing was wrong. Hence a decision on the effect 
of insanity was not really necessary. Denning L.J. on the other 
hand, thought that the wife was insane. Therefore, he considered 
that a decision on the issue of insanity was vital. But his opinion 
of the effect of the evidence differed from that of the Commis- 
sioner who tried the case. The latter had found that the 
wife’s mental state did not fall within the M’Naghten Rules, 
which he therefore did not apply. Consequently, it is respect- 


105. [1950] P. 39 at 59. 
106. [1953] P. 258 at 268. 
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fully submitted that Denning L.J.’s view of the facts is not 


binding. It would therefore follow that his view of the law is 
also obiter. 


In Swan v. Swan the situation was even more interesting. 
There the facts were that some acts of cruelty had been com- 
mitted while the husband was sane. Subsequently there was con- 
duct on the part of the wife which it was argued amounted to 
condonation. Following that there were more acts of cruelty, 
which were committed when the husband was insane. Hodson 
L.J. held that the earlier cruelty—upon which a petition could 
have been based, and to which there was no defence—had not 
been condoned. On that finding, it is submitted, it was not really 
necessary for him to have investigated the legal effect of the sub- 
sequent insane acts. For there was no condoned cruelty which 
required revival by subsequent wrongful acts. Hence, it is 
submitted, what Hodson L.J. said about insanity can be re- 
garded as obiter. But Somervell L.J. argued the case in a 
different way. First he considered whether insanity was a defence. 
Then, having decided that it was, with the result that the 
petitioner could not rely on the latter acts of cruelty, Somervell 
L.J. went on to consider whether the earlier acts of cruelty 
could be pleaded by the petitioner. That depended on the issue 
of condonation. He concluded that there had been no condona- 
tion. Hence the petitioner could succeed. The question therefore 
arises whether in Somervell L.J.’s judgment the decision on 
insanity was necessary for the purpose of his conclusion. In 
view of his approach to the facts it is submitted that it may 
well have been. Consequently the respectful submission is made 
that, either there are two rationes decidendi for the case, only 
one of which involves insanity; or that there is one ratio (that 
of Hodson L.J.) but it does not depend on the decision in 
respect of insanity. 





But the effect of this decision seems to have been settled 
by Palmer v. Palmer.‘°7 There the Court of Appeal held that 
the second limb of the M’Naghten Rules applied to cases of 
divorce so that a man who was guilty of cruel acts—assaults— 
and knew what he was doing was wrong, was not excused from 
responsibility for his acts on the ground of insanity. 


This judgment makes two points quite clear. In the first 
place insanity is a good defence to a charge of cruelty. Secondly, 
for insanity to have that effect it must be of the same kind as 


107. [1955] P 4. 
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would provide a defence in a criminal court, i.e. it must come 
within one or other of the limbs of the M’Naghten Rules.'°8 


Thus the vexed question whether the second limb of the 
M’Naghten Rules applies in divorce cases has been settled in 
a way which shows that “‘intention”’ in cases of cruelty denotes 
not merely the intent to do the acts committed, with knowledge 
of what those acts are, but also the intent to produce the conseq- 
uences which result from those acts. In other words the “‘modif- 
ied objective’ view has been adopted. The respondent must be 
shown to have intent to injure; his insanity will affect his 
ability to intend anything. Hence his insanity is a good defence 
to a petition based on his acts. If “‘intention’’ in cruelty did not 
include “intent to injure’’ then there would be no justification 
for the application of the second limb of the M’Naghten Rules. 
For as Somervell L.J. said, rejecting such an application in view 
of the decisions in Squire v. Squire and Kaslefsky v. Kaslefsky: 
“If the respondent knew the nature of his acts it would be no 


defence for him to say that he or she did not know they 
were wrong.’ 109 


The rejection of Somervell L.J.’s opinion and the adop- 
tion of Hodson L.J.’s by the Court in Palmer v. Palmer has 
meant that the law has come down on the side of those who 
have argued that “‘malignity’’ or “‘aiming at’’ or “‘intent to 
injure’ the petitioner is a vital element in a case of cruelty. 
As with constructive desertion, the courts have taken a middle 
course between the completely subjective and completely objec- 
tive interpretations of intention. 


G. H. L. FRIDMAN* 


108. Ibid. at 7 per Lord Goddard C.J, 
109. Swan v. Swan [1953] P. 258 at 270. 


* M.A., B.C.L. (Oxon.), LL.M. (Adelaide) ; Lecturer in Law in the 
University of Adelaide. 








TRADE UNION AUTONOMY IN GREAT BRITAIN 


When observers characterise the British system of indus- 
trial relations as a voluntary one, they usually have in mind 
two things, firstly that wages and conditions of employment 
are determined by voluntary negotiation and not Court declara- 
tion, and secondly, that disputes are resolved, if they are 
resolved at all, by voluntary established machinery of concilia- 
tion or arbitration without any compulsion of resort either to 
such machinery or to any scheme of Court arbitration. Involved 
in the second proposition is the lack of any legislative interfer- 
ence with either employer or employee forms of group pressure 
or economic warfare and the gradual withdrawal of the Courts 
from the arena of industrial conflict. In other words attention 
is focussed on inter-group relationships. 


It is however also true that the voluntary principle is mani- 
fested by the general policy of non-interference by the Courts in 
the internal affairs of trade unions, a policy which was undoubt- 
edly helped in earlier times by the common law doctrine of 
restraint of trade and later by what looked like a deliberate 
discouragement by the legislature of interest on the part of the 
Courts, but which is now undergoing a period of re-assessment 
in the light of changed conditions. It is with this third or 
“intra-group’’ phenomenon that this article is concerned, but 
some attention must first be drawn to the inter-group relations 
situation in order to present in an adequate manner the nature 
of the social problems involved. 


Wages and conditions of work in Britain in the main 
are determined by agreements negotiated by the relevant union 
and association of employers. It is true that certain minimum 
standards as regards conditions of factory work apply by 
virtue of the Factories Act but this legislation does not touch 
the question of wages and, so far as hours of work are concerned, 
relates merely to women and young persons. It is also true that 
wages and hours in certain industries are compulsorily regulated 
through the wages council system but this system is so geared 
as to operate only in industries where there is an absence of 
effective voluntary negotiating machinery. 


In some cases industry has developed more or less instit- 
utionalised machinery for the process of bargaining; one notable 
instance is that of the Whitley councils set up under the stimulus 
of the recommendations of the Whitley committee appointed 
by the Government in 1916. In the main however arrangements 
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are of an ad hoc character. Agreements are now usually negoti- 
ated at the national, as distinct from the local or district, level; 
their extent of application will still depend on the nature of 
union organisation and will vary according to whether the 
latter is on the industry, craft, or ‘‘single employer’ basis. 
They probably have no legal standing whatsoever. Certainly 
they do not automatically become terms of the individual con- 
tract between master and servant, though by dint of being 
continually acted on they may indirectly come to constitute 
part of the customary terms of such contract. So far as inter- 
group relationships are concerned, if the agreement is made bet- 
ween a union and an association of employers it is not enforce- 
able as between the “‘contracting parties’’ because an employers’ 
association is a ‘‘trade union’’ within the meaning of section 
4 (4) of the Trade Umion Act 1871. Even if concluded with 
an individual employer, the current view seems to be that the 
past history of British industrial relations would incline the 
Courts to hold that these agreements must be treated as falling 
within the class of arrangements not intended to create legal 
obligations.' There is nevertheless a high record of observance 
of such agreements. Moreover—and here is the fact which 
is significant for present purposes—once such an agreement 
is made, the individual employee in the industry or craft is just 
as much bound to obey it in fact as if it were part of a iegis- 
lative code established by statute; economic realities leave him 
no freedom to make either a better or a worse bargain with his 
employer. The legal position here does not accord with the 
practical one. 





In the view of the writer, it is impracticable to seek to 
draw any hard and fast line between the matter of the regula- 
tion of conditions of employment and the matter of the settle- 
ment of disputes. Some disputes may indeed involve the actual 
interpretation of an existing agreement or the application of the 
terms of a national agreement to the conditions existing at one 
particular factory. In the main, however, disputes turn just as 
much on the question of what should be the terms and condi- 
tions of employment: in other words they concern not what 
“‘is’’ but what ‘‘ought to be’’, so that the resolution of the 
dispute will be in substance a legislative act. None the less, many 
industries have developed distinctive dispute machinery and 
procedure which deal with the attempted resolution of what 
may be loosely called a condition of failure to reach agreement. 


1. The System of Industrial Relations in Great Britain, ed. Flanders & 
Clegg. at pp. 57-58. 








338 The University of Queensland Law Journal 


Sometimes this machinery involves conciliation only; at other 
times it involves arbitration by an outside person. Once again, 
it must be stressed that this machinery is voluntary, it is the 
product of agreement and not the creation of the State and its 
use is not buttressed by legal sanctions. Even where provision 
is made for reference to arbitration, there is no legal obligation 
to so refer the dispute or to abide by the arbitrator's decision 
when made. It is true that there is a small area of so-called 
State compulsory arbitration under the Industrial Disputes Order 
1951 but it must be realised that the tribunal constituted there- 
under acts only when there is an absence of voluntary machinery 
for settling disputes. When the dispute settled by one of the 
conventional bodies concerns general conditions of employment, 
then the individual employee in the industry or craft concerned, 
whatever be the position of employer or union, is in fact though 
not in law bound thereby. 


Side by side with all these developments has gone a grad- 
ually increasing withdrawal, alike by the legislature and the 
Courts, from legal control of the incidents of economic warfare. 
The repeal of the Combination Acts still left a formidable 
armoury of legal weapons in the hands of the employer and 
more were forged by the Courts. Legislative trends however 
went the other way. The doctrine of criminal conspiracy, so 
far as industrial disputes were concerned, was abolished in 
1875,2 and the various patterns of tort liability, such as civil 
conspiracy and inducement of breach of contract, were exting- 
uished, in the case of industrial disputes, by the Trades Disputes 
Act 1906.3 Somewhat reluctantly at first but with a speed 
increasing with the passage of the years, the Courts followed 
the legislative trend, and nowadays, even when the Act of 1906 
is not technically applicable, the Courts manifest an increasing 
disinclination to interfere unless the acts complained of come 
into collision with the more general law of the land, for instance 
where an assault or breach of the peace is involved.4 


‘Two further phenomena are relevant. 


The first is the existent absence of objections by employers 
to unions as part of the bargaining machinery. Whilst employers 
of course are still likely to resist the demands of unions, refusal 


2. In Queensland the Criminal Code s. 543A. 

3. In Queensland Trade Union Act of 1915 s. 28. 

4. See e.g. Crofter Hand Woven Tweed Co. v. Veitch [1942] A.C. 435 
and Thomson &% Co. v. Deakin [1952] Ch. 646. The latter case is 


interesting. It would most certainly have been decided differently thirty 
years ago. 
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to recognise or treat with unions® is now in general a thing of 
the past. In fact associations of employers now prefer to treat 
with a fully organised union, not only on the score of simplicity 
in bargaining, but also because they can rely on pressure by the 
union to enforce compliance with the agreed terms on employers 
who are outside the employers’ association and so prevent 
xayment of lower wages and other undercutting methods on 
the part of the latter. The policy of the ‘closed shop,’’ which 
in Britain simply means refusal to employ non-unionists,* now 
meets with little opposition from employers in an undertaking 
which has been to any degree unionised. It is indeed very rarely 
that the “‘closed shop’ provision appears in an industrial agree- 
ment but there is a general understanding that employment of 
non-unionists will lead to ‘‘trouble’’. 


The second is the recognition by Governments, even Con- 
servative Governments, of the union as a unit of industrial 
self-government and of that association of unions known as 
the Trades Union Congress as a kind of workers’ Parliament. 
Nowhere was this so clearly manifested as in the attitude of 
the Minister for Labour, Sir Walter Monckton, during the 
British railway strike in June of this year. The Government, 
during the Second World War, set a precedent in consulting 
the Trades Union Congress in all matters and _ proposals 
which conceivably might affect employees’ wages and condi 
tions, a precedent followed by both Labour and Conservative 
Governments ever since. 


From a consideration of the foregoing, two generalisa- 
tions may be made. In the first place the union, subject of 
course to the concurrence of the employer negotiating body, 
has de facto power to, and does in fact, legislate on conditions 
of employment for the ordinary employee.? The legislation 
is not legally binding on the employee but is so binding in fact. 
When this is taken together with other trends, it is arguable 
that the union has become a part of ‘government’. Perhaps 
this is what Sir Winston Churchill had in mind when, in his 
eulogy on the late Mr. Alfred Deakin, he referred to the latter 
as having established the unions as a ‘fourth estate of the 
realm.’’ In the second place, the gradual death of the employer 
tendency to try to “do without’ the union, and particularly 
the lack of effective opposition to the “‘closed shop’’ policy, 


wt 


Such as was evident in the Thomson case, supra. 
6. It has generally a different connotation in the United States. 
7. See The System of Industrial Relations in Great Britain, supra at p. 56. 
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means that the power of the individual employee as against 
the union as such is diminished, that the contract by which he 
joins the union becomes to look less like a contract,® and the 
power of expulsion from membership looms very important 


as in a closed shop climate it can operate as a man’s economic 
death warrant.9 


Some of these developments have a familiar sound to Aust- 
ralians of course. In Australia too the power of the union is 
very manifest: we too hear of compulsory unionism and in a 
very large degree it is supported by law. However, though many 
Court awards in Australia are doubtless merely the formal 
expression of a result reached by collective bargaining, yet the 
fact that it is a Court which has the final say does make a 
difference. Moreover the powers of scrutiny over union rules 
possessed by the arbitration tribunals and the powers of regis- 
tration and deregistration of unions and of cancellation of awards 
embody possibilities of control and create a psychology of con- 
trol which are quite absent in England. 


The unique position of the trade union in Britain renders 
it nationally important that its officials should be democrat- 
ically representative of the rank and file, that its funds should 
be properly applied and that the power of expulsion should 
not be unjustly exercised. Many of these objectives can be secured 
only by an earnest interest on the part of ordinary unionists 
in the affairs of their industrial democracy. However, in the case 
of misapplication of union funds and, in particular, the tyran- 
nical use of the power of expulsion, it is reasonable that the 
Courts should supply a remedy if it is not forthcoming from 
other directions. 


There is no evidence that there is any general tendency 
on the part of tnions in Britain to abuse their great powers. 
However a hard case like that of Bonsor v. Musicians’ Union'® 
does cause one to inquire to what extent the Courts can or 
will interfere with the internal affairs of trade unions, what 
is the present legal balance between the principle of the internal 
autonomy of trade unions and the need for protection of the 
individual. 


8. Vide remarks of Denning L.J. in Bonsor v. Musicians’ Union [1954] 
Ch. 479, at 485 


9. This of course is not confined to employees’ trade unions. It applies 
to many professional associations and trade rings. It is likely that 
legislation dealing with certain activities of the latter will be introduced 
in England. 

10. [1954]. Ch. 479. The decision of the Court of Appeal in this case was 
reversed by the House of Lords after this article was received. See 
[1955] 3 All. E.R. 518. 
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The traditional policy of the Courts has been not to controi 
the internal affairs of voluntary associations save where there 
is a breach of the contract of membership or some endangering 
of a property interest.1! In the case of trade unions, this tradit- 
ional attitude was for a time reinforced by legislative policy. 
The Trade Union Act 1871, often called the charter of trade- 
unionism though the phrase would be more properly applied 
to the Conspiracy and Protection of Property Act 1875, legal- 
ised trade unions to the extent of providing that the purposes 
of a trade union should not by reason merely that they are in 
restraint of trade be unlawful so as to render void or voidable 
any agreement or trust; it also provided however that ‘nothing 
in this Act’’ should enable any Court to entertain any legal 
proceeding instituted with the object of directly enforcing or 
recovering damages for the breach of, inter alia, any agreement 
between members of a trade union as such concerning the con- 
ditions on which any members should or should not transact 
business, employ or be employed (paraphrasing is mine) and 
any agreement for the application of the funds of a trade union 
to certain purposes, of which the one here material is— 


(a) To provide benefits to members’’. 


It is however provided that nothing in the Act is to render any 
of the specified agreements unlawful.'2 


Obviously the legislature feared a torrent of actions to 
enforce, for instance, agreements for concerted strike or boycott 
action. It is of course noteworthy that the prohibitions did 
not apply in the case of unions whose objects by the rules of 
common law and apart from the Act of 1871 would be in re- 
straint of trade. In such cases the rules have a legal status 
apart from the Act and as section 3 is not needed the pro- 
hibitions of section 4 are not invoked.'? However the objects 
of most unions would clearly be at common law in restraint 
of trade: it seems clear that the legislature did not intend to 
render unenforceable all the internal arrangements of this 
important body of associations. One has only to consider the 
word ‘“‘directly’’ to arrive at this conclusion. None the less the 


11. There has been of course much conflict of opinion as to the basis of 
the Court's interference. The modern view is to prefer the contract 
basis—Abbott v. Sullivan [1952] 1 K.B.189; Lee v. Showmens Guild 
[1952] 2 Q.B. at 341-2 (per Denning L.J.) Rights of property are 
relevant to the form of the remedy, not its existence. 

12. Trade Unton Act 1871 ss. 3. 4: Cf. in Queensland Trade Union Act of 
1915 ss. 31,32 which are identical. 

13. Gozney v. Bristol Trade % Provident Society [1909] 1 K.B.901:; Swain 
v. Wilson (1889) 24 Q.B.D.252. 
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Courts at the outset and for some considerable time appeared 
to regard unions and their structures and rules as beyond the 
legal pale save in so far as Parliament forced them to adopt 
a different attitude, and a wide interpretation was given to 
the prohibitory words of the section. Agreements to secure 
financial benefits whether by way of sick benefit, superannua- 
tion benefit or strike pay were of course held unenforceable and 
this is still the law.'4 But the Courts also in this early phase held 
that to grant an injunction against an expulsion which was 
contrary to the union rules was tantamount to directly enforc- 
ing an agreement to provide benefits.15 The view was taken 
that the words “‘directly enforcing’’ covered all modes of enforce- 
ment other than by the award of damages.'6 


In the late nineteenth and early twentieth centuries, as 
trade unions came to be regarded as more respectable, the att- 
itude of the Courts changed and the internal affairs of such 
bodies came to be regarded as more deserving of attention. It 
had always been accepted that the section did not prevent the 
Courts from making a judgment declaratory of the meaning 
and effect of trade union rules.17 However the Courts swung 
to much more positive action in Yorkshire Miners Assoctation 
v. Howden.'® Here the union had made payment of funds to 
members on strike in circumstances not authorised by the rules. 
The House of Lords upheld the grant of an injunction, taking 
the view that the granting of such remedy was not directly 
enforcing a contract for the payment of the funds. The object 
was simply to keep the funds where they originally were, it 
was not in any way to administer the fund. In Cope v. Cross- 
ingham'? members of a trade union branch committee which 
had passed an invalid resolution to secede from the parent body 
were restrained by injunction from distributing the funds of 
the branch among the branch members. The Court regarded 
the injunction as being directed merely to the preservation of 
the fund and not as controlling its ultimate destination. The 
reasoning of Jessel M.R. in Rigby v. Connol2° seemed inconsis- 


14. See e.g. Burke v. Amalgamated Society of Dyers [1906] 2 K.B.583. 
15. Rigby v. Connol (1880) 14 Ch.D. 482 (a decision of Jessel M.R.) 
16. See Citrine: Trade Union Law p. 95. 

7. Gozney v. Bristol Trade 6 Provident Society, supra at 918. 
18. [1905] A.C. 256: 

19. [1909] 2 Ch. 148. 

20. [18801 14 Ch.D. 482. 
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tent with the reasoning in the Howden case and directly contrary 
to the decision in Osborne v. Almalgamated Society of Railway 
Servants.2' This lastmentioned case was however complicated by 
the fact that it was in part decided on the somewhat strange 
ground that the objects of the union were not in restraint of 
trade at common law and hence the action, which was one in 
respect of an unlawful expulsion, fell outside of the Act alto- 
gether. ‘The issue however was squarely presented in Amalgam- 
ated Society of Carpenters v. Bratthwaite.22_ In that case a union 
member was threatened with expulsion on the ground that he 
was participating in a profit-sharing scheme instituted by his 
employer. The House of Lords held on the construction of the 
rules that the member's activities did not justify the exercise of 
the power of expulsion and that the grant of an injunction to 
restrain expulsion did not infringe the Act. Rigby v. Connol 
was not expressly overruled but can now be supported only by 
a very technical interpretation of what was actually claimed 
by the writ in that case. It is now the clearly accepted view that 
the Act of 1871 does not forbid the Courts to entertain an 
action to restrain an expulsion which is contrary to the rules. 
The basis on which this rests, viz. that you do not directly 
enforce an agreement for benefits, you merely put back the 
member in the same position as that in which he was previously 
placed, namely the position of being a person with unenforce- 
able rights to share in benefits, seems logically unassailable. 


The injunction therefore has wriggled itself free from the 
not very strong meshes of the Act of 1871. It has now also 
been established that the question of the legal meaning of the 
rules which deal with expulsion is a matter for the Court.2% 
So also where the exercise of a power, of expulsion or otherwise, 
by the designated individual or committee within the union, 
depends on the existence of a fact as distinct from the mere hold- 
ing of an opinion, the determination whether there is any evi- 
dence thereof is a question for the Court.24 This does not 
interfere with the principle that it is for the domestic tribunal 
to determine the existence of the facts itself, provided of course 
that the rules do not state otherwise, nor with the validity of 
a clause which makes the power of expulsion dependent on the 


21. [L911] 1 Ch. 540. 

22. [1922] 2 A.C. 440. 

23. Lee v. Showmens Guild [19521 2 Q.B. 329. 
24. Ibid at 340, 345. 
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holding of an opinion on the part of the committee. Lastly 
we have the well-known principle that, be it fact or opinion on 
which the committee may act, it must proceed according to the 
so-called principles of natural justice, which require that the 
member against whom the process of expulsion is set in motion 
should be given ‘notice of the charge and should be afforded an 
opportunity of being heard in answer to it.24A 


In some cases a declaration and injunction may not how- 
ever give complete justice; an award of damages may be neces- 
sary. It is here that we arrive at the Bonsor case.25 This was 
without doubt a hard case. Whether it will make good or bad 
law is another matter. Bonsor was a skilled employee musician 
who had unwillingly joined the Musicians’ Union which success- 
fully operated a closed shop policy. He had a quarrel with 
the secretary of the union concerning the question of arrears 
of subscriptions, and the secretary erased his name from the 
list of members, an action quite unjustified by the union rules. 
The union however acted on the purported expulsion and was 
able to secure his dismissal by the employer. Bonsor was unable 
to secure other employment as a musician and in fact for some 
time thereafter was employed in scraping rust from the piers at 
Brighton: possibly if this case ever secures a niche in the halls 
of fame it will be under the'name of the ‘Brighton pier’’ case. 
He eventually sued for a declaration and damages. 


The trial judge gave a declaration that the expulsion was 
invalid but declined to grant damages. The Court of Appeal 
held that he was right. It considered itself bound by the de- 
cision in Kelly v. National Society of Operative Printers?® in 
1915 where it was held (by the Court of Appeal) that a union 
member could not recover damages against the union for an 
unlawful expulsion by the committee of the latter. From the 
analysis of this decision in the Bonsor case it appears that it 
rested either on the basis that the contract was made between 
the plaintiff and all other members of the union, whereas what 
he was seeking to enforce was a supposed contract made between 
himself and all members of the union including himself, or 
alternatively on the basis that the committee in performing 
the expulsion were acting as agents for the whole body of the 
members and so were also acting as agents for the plaintiff him- 


24a. Labouchere v. Wharncliffe (1879) 13 Ch.D. 346, 350. 
25. [1954] Ch. 479. 


> 
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self. Argument for Bonsor in the instant case rested in part 
on an ineffectual attempt to dispose of the Kelly decision by 
showing that its ratio had been removed by later cases in the 
House of Lords. There seems little weight in this attempt and 
it was quickly disposed of by the Court. More weight rested 
in the submission that a trade union, though not a corpora- 
tion, must be regarded as a separate juristic entity. This indeed 
was one of the grounds of decision by Farwell J. in the famous 
Taff Vale case27 and his reasoning gained general approval 
from the members of the House of Lords in that case. A very 
strong affirmation of the juristic entity of a trade union was 
made in National Unton of Workers v. Gillian?® in which a 
trade union was held to be competent to sue for a tort in its regis- 
tered name. There is also the fact that the doctrine of ultra 
vires has been applied to a trade union.22 However the Court 
of Appeal were unable to find in the various judgments of 
the members of the House of Lords in the Taff Vale case any 
clear affirmation of trade union juristic personality. Apart from 
this, they were prepared to distinguish this case and the later 
decision in National Union of Workers v. Gillian as being 
instances where action was brought against the union by a 
plaintiff who was not a member thereof. They pointed out 
that this distinction was used in Kelly’s case itself. 


Denning L.J. dissented in a characteristically vigorous 
judgment which is remarkable for its disregard of legal con- 
ceptualism and close attention to the economic realities of the 
situation. 


It is not intended to discuss the merits of the Kelly decis- 
ion in detail as the Bonsor case has been carried on appeal 
to the House of Lords, though Bonsor himself predeceased 
the decision of the Court of Appeal by one day. It is proposed 
to make two points only. Firstly, as regards the point concern- 
ing juristic personality, it must surely be a somewhat strange 
creature which has a juristic existence as against strangers 
but not vis a vis its own members. In the second place in re- 
lation to the more general argument, it is difficult not to share 
the inability of Scrutton L.J.3° to see why the case of a claim 


Taff Vale Rwy. Co. v. Amalgamated Society of Ratlway Servants 
[1901] A.C.426. 


28. [1946] K.B. 81. 
29. Amalgamated Society of Railway Servants v. Osborne [1910] A.C. 87. 


30. R. v. Cheshire County Court Judge, ex parte Malone J1921] 2 
K.B.694 at 709-10. 
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for damages should be any different from that of one for an 
injunction. The majority judges in Bonsor’s case did indeed 
advert to this question’! but as in most of the previous in- 
junction cases the injunction was directed to the union as 
such, that is, if one excludes the theory of union personality, 
to the whole of its members, one is faced with the same diff- 
iculty as formed the crux of the Kelly decision. 


Nevertheless, though the question of whether a union is 
a distinct juristic entity is an interesting one, it may well be 
that the question in issue in the Bonsor case represents rather 
a side eddy. What is of import is that the Courts do interfere by 
way of injunction and in most cases this relief will adequately 
meet the situation. The Bonsor case presented an unusual set 
of circumstances. It was unfortunate that Bonsor could not 
get to the Court earlier. 


One must return to the matter of the injunction to con- 
sider one problem which may well raise the whole question 
of the status of trade unions. Reference has previously been made 
to the rule that the trade union official or committee in ex- 
ercising the power of expulsion must observe the requirements 
of natural justice. The question is whether this flows from con- 
siderations of contract, that is to say whether the contract of 
membership is taken as silently and by implication requiring 
this duty, or whether it is a requirement imposed by law 
dehors the contract. The question would be raised by a clause 
in the union rules which clearly excluded any such require- 
ment, for instance a provision that the member need not be 
given any notice of a proposed resolution to expel him. Denning 
L.J. states very positively that such a clause would be invalid32 
but the cases on which he relies do not appear to lend any 
support, except perhaps the broad statement in Wood  v. 
Woad,33 and there are dicta to the contrary,34 The law in fact 
cannot be regarded as settled. There are strong arguments, 
drawn both from sociological considerations and notions of 
justice, that the Courts in such a case should impose their veto 
on any such provision. One may argue from the position in 
31. [1954] Ch. at 498-9, 523-4. See also 113 L.T. at 1062. 

32. Lee v. Showmens Guild [1952] 2 Q.B. at 342. 
33. (1874) EAR. 9 Bx. ot 196; 
34. Maclean v. Workers Union [1929] 1 Ch. at 625. See also Halsbury: 

Laws of England 3rd. ed. Vol. 5 p. 263 para 618. Varying views were 


expressed by Tucker and Denning L..JJ. in Russell v. Duke of Norfolk 
[1949] 1 All E.R. 109 at 115, 119. 
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fact occupied by trade unions in Britain and which was dis- 
cussed in the earlier part of this article that they really perform 
some of the functions of government in the public life of the 
community and that their internal tribunals should be treated 
in the same way as administrative tribunals set up by statute 
and exercising judicial or quasi-judicial functions. Or one may 
adopt the viewpoint of Denning L.J. expressed in the Bonsor 
case, that in the case of these associations, particularly where 
there is a closed shop policy operating, it is unrealistic to talk 
about contract, and that the rules are more in the nature of a 
legislative code; one can then follow this reasoning through the 
learned justice's conclusion that, as the nearest analogy is that 
of by-laws, the principle of “‘reasonableness,’’ which would be 
merely another way of stating the rule of natural justice, should 
be applied.35 Though one must find much to commend in the 
social aptness of either approach, neither it seems could hope 
to find reconciliation with the existing concepts and current coin 
of the law. One can imagine, for instance, the Courts inquiring 
what, if the union rules are to be regarded as being in the nature 


of delegated legislation, is the source of that delegation. If they 
are not delegated legislation but still remain legislation, then the 


theory proves too much because they would be subject to no 
control whatsoever. 


It is thought that injustice may still be avoided by retain- 
ing the contract theory, badly as it fits the facts in some cases. 
Freedom of contract is not unbounded; it is restrained by the 
doctrine of public policy. Though the Courts are wary of this 
unruly horse and though we are told that they will not now 
create new heads of public policy, yet ways of applying the 
accepted concepts will vary from generation to generation. There 
is a principle that a contract which purports to oust the juris- 
diction of the Court to inquire into the private bargains of 
parties is contrary to public policy and it is thought that there 
can be little doubt that just as the Court would undoubtedly 
hold invalid a clause in the rules which purported to deprive 
the Courts of the power to pronounce on the legal interpretation 


35. Bonsor v. Musicians’ Union [1954] Ch. at 485-6. 
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of the rules, so too it would hold invalid any attempt to pre- 
vent the Court from adjudicating on the broad question whether 
the plaintiff had had fair play. It may be that this is handling 
a new situation with old tools but old tools are better than 
none.3& 


EDWARD I. SY KES* 


36. Since writing the above, I have encountered the recent decision of the 
Manitoba Court of Appeal in Tunney v. Orchard [1955] 3D.L.R. 15. 
This concerns the question, which is of too detailed a nature for inclusion 
in this article, of the limits to be placed on a clause in the union rules 
obliging an expelled member to exhaust all remedies under the rules 
before resorting to the Courts of law, a clause that has engaged the 
attention of otker Courts in Canada and appears to be common in 
that country. However a number of very broad questions are discussed 
therein. With much that is said, particularly by Tritschler J., as to the 
lack of a true contractual element in the rules, the writer is in accord. 
However the Court proceeds to state that the relationship between the 
union and the member is one of status and from this to draw the 
inference that any interference with the status is a tort. See also Chafee: 
(1930) 43 Harv. L. Rev. 993. By use of the status-tort theory, the 
Court found itself able to award damages both against the official 
concerned in the expulsion and the union itself, though whether the 
award against the union was based on a view that it was a distinct 
legal entity is difficult to determine. The writer feels no confidence in 
the correctness of a proposition that interference or destruction of a 
status is 1pso facto a tort. Nor is it felt that the Manitoba Court entirely 
overcame the difficulties which emerged in Kelly's case and in Bonsor'’s 
case. It is pointed out that of course the tort theory would be fatal in 
England (and Queensland) to the success of any claim against the 
union for damages, or possibly even for an injunction, by reason of the 
Trades Disputes Act. An action for damages against the officials pro 
curing the expulsion will undoubtedly lie though whether it is based on 
contract or tort past precedents do not reveal. 


* B.A. (Queensland), LL.D. (Melbourne); Senior Lecturer in Law 
in the University of Queensland. 








METHODS OF STATUTORY INTERPRETATION IN 
THE HOUSE OF LORDS 


PART I: 


George Wimpey ®& Co. Ld. v. British Overseas Airways 
Corporation. 


Principles of statutory interpretation have been laid down 
in thousands of cases, and the dicta in the cases have been col- 
lected into an elaborate system by text-writers. But for all this 
the lower courts continue to fall into error, or at any rate are 
often overruled by higher courts: and the members of the highest 
courts continue to disagree with one another as to the meaning 
of enactments which they are called upon to interpret. In some 
cases where the draftsman has failed to say clearly even what 
he was trying to say, disagreement as to what he was driving 
at is to be expected. For example, in St. Aubyn v. Attorney- 
General ((1952] A.C.15), where some of the provisions in 
question were described by Lord Simonds as being ‘‘of unrivalled 
complexity and difficulty and couched in language so tortuous 
and obscure that I am tempted to reject them as meaningless,”’ 
it is not surprising that the trial judge was reversed by the 
Court of Appeal, and the Court of Appeal by the House of 
Lords. But even in this case the full extent of the disagreement 
(on three of the points that arose the House divided three-two 
in three different combinations, each member being in the 
minority on one or other of the points) was not due merely to 
the obscurity of the language. In this and in other cases there 
are disagreements that cannot be explained by the ineptness of 
the draftsman, or, furthermore, by any explicit difference 
of opinion as to the general canons of interpretation. There is 
something else which is merely implicit in the reasoning of the 
judges, and which is not dealt with in the textbooks. Nor, 
so far as the writer is aware, is it discussed in the periodical 
literature, which runs more to general criticism than to analysis 
of differences of opinion occurring in particular cases. 


A good starting point for a detailed inquiry is George 
Wimpey ®% Co. Ld. v. British Overseas Corporation (| 1955| 
A.C.169). In this case the cause of disagreement was clearly 
a difference in the method of approach by different members 
of the House of Lords to the construction of a statutory pro- 
vision. An obvious line of further inquiry is to see how far 
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the same difference in approach explains other cases of disagree- 
ment in the House of Lords. But there are numerous recent 
cases in which the House of Lords (in various combinations 
of its members) has unanimously reversed the Court of Appeal 
or the Court of Session, and this suggests the existence of one 
or more methods of approach in the lower courts that are not 
to be found in the House of Lords, and at the same time a 
considerable degree of uniformity of approach in the House of 
Lords. 


To pursue this matter one may take the decisions of the 
House of Lords over the last few years and inquire firstly, what 
is the general attitude (in so far as one exists) of the present 
and recent members of the House of Lords to a problem of 
construction, secondly, whether, where there has been disagree- 
ment within the House of Lords, the reason for it is the same 
as appears in Wimpey’s Case, and thirdly, whether the cases in 
which the House of Lords has reversed the Court of Appeal 
or the Court of Session show any consistent difference of ap- 
proach between the lower courts and the House of Lords. Privy 
Council decisions could be studied in relation to the first and 
third of these questions, but are less useful than House of Lords 
decisions since any dissent is not disclosed. 


It is proposed to deal at this stage mainly with Wimpey’s 
Case, and to pursue the further inquiry in a second part of this 
article; but the main impressions to be got from the recent 
decisions can be indicated briefly. 


Firstly, it is clear that a ‘‘literal’’ as distinct from a “‘liberal’”’ 
approach dominates the House of Lords. It operates most rigidly, 
of course, in the construction of taxing Acts, which in recent 
years have provided nearly half of the statutory interpretation 
cases in the House of Lords. The attitude in these cases is indi- 
cated by a dictum of Lord Simonds in St. Aubyn v. Attorney- 
General (supra). He refers to ‘‘the constant refrain of learned 
counsel for the Crown that this or that is just the transaction 
at which this or that section is aimed,’’ and goes on: ‘The 
question is not what transaction the section is, according to some 
alleged general purpose, aimed but what transaction its lan- 
guage, according to its natural meaning, fairly and squarely 
hits.”"' But an almost equally strict attitude is adopted in other 
cases by all the members of the House, and this accounts for a 


1. But even this attitude leaves some room for disagreement. The point he 
was discussing was whether a person who had paid money to a company 
for shares had ‘‘made to a company .. a transfer of any property.’’ On 
this point the House divided three-two. 


e 





351 


surprising proportion of unanimous decisions. In any case car- 
ried as far as the House of Lords one might reasonably expect 
some difference of opinion; and yet of the 28 decisions involv- 
ing statutory interpretation reported in the Law Reports from 
1952 to the time of writing, 21 were unanimous. Furthermore, 
in 10 of the 28 decisions the House of Lords reversed the Court 
of Appeal or the Court of Session, and of these 10 reversals 
7 were unanimous. In one case, Richard Thomas & Baldwin's 
Ld. v. Cummings ([1955] A.C.321)2 the Court of Appeal 
construed words too literally even for the House of Lords; but 
on most occasions the lower court was reversed because it put 
on the words in question a meaning which it considered would 
avoid anomalies or injustice or give effect to what it conceived 
to be the general purpose of the legislation, whereas the House 
of Lords has consistently preferred to apply the plain or literal 
meaning of the words whatever the result might be. Thus in 
East End Dwellings v. Finsbury Borough Council (|1951], 
1 K.B. 441; [1952] A.C. 109) 3 Bucknill L.J. said: — 


“We have, therefore, to apply the words of the sec- 
tion as best we can, being guided in the main by the 
natural meaning of the words, and at the same time not 
giving to them a meaning which would be plainly un- 
reasonable or contrary to the general spirit of the appro- 
priate legislation.”’ 


In their decision in this case the majority of the Court of 
Appeal (Singleton L.J. dissented) were plainly influenced by 
what they considered to be the general principle of the legis- 
lation; but the House of Lords unamimously reversed their 
decision, applying what it took to be the plain meaning of 


2 A workman helping to repair a machine (from which the fence had been 
removed) injured his hand while moving by hand one part of the 
machine in order to make another part turn over. The C.A. held the 
employer liable for breach of statutory duty to keep all fencing or other 
safeguards in position ‘while the parts required to be fenced or safe- 
guarded are in motion or in use.” 


~ 


The owner of a block of dwellings totally destroyed by enemy action 
was entitled to compensation on the basis of ‘‘the value which it would 
have if the whole of the damage had been made good” at a relevant date. 
If a new building had been erected the standard rents applicable to the 
old, building would not have applied to it, and the value would thus 
have been higher than the value of a similar building subject to the 
old standard rents. The Court of Appeal held that the appropriate com- 
pensation was the lower value the building woud have had if the old 
standard rents had applied as they did in the case of the destroyed 
building. They read the section as if it had provided for the value which 
the interest would have had if the damage had not been done. The 
House of Lords keld that on the plain meaning of the words the higher 
value must be taken as the basis of compensation. 
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the words, though at the same time being more astute than 
the Court of Appeal to find reasons why the result of a literal 
interpretation might have been intended. Dicta from two of 
the judgments may be contrasted with that of Bucknill L.J. 
quoted above. Lord Porter said: 


‘The primary duty of a tribunal is to construe the 
section, and if, upon the reading of its terms, it bears in 
its wording a plain meaning, the fact that an unsuspected 
result is occasioned is no reason for rejecting the obvious 
meaning and substituting something which might be con- 
ceived to be that which Parliament would be more likely 
to intend to bring about.”’ 


Lord Asquith said: 


“If the meaning of those words were cryptic or equi- 
vocal it would no doubt be permissible to interpret them 
in the light of a number of extrinsic considerations, in- 
cluding any scheme or policy which could be spelt out 
of this complex of legislation; and any anomalies which 
might follow from one construction and be avoided by 
another. ... . Yet that meaning is the logical starting 
point; and is in my view in this case so plain, that none 
of these extrinsic factors can properly be invoked to repel 
or qualify it.’’4 


Occasionally, however, some members of the House of 
Lords have, where two interpretations seemed reasonably open, 
been ready to prefer the meaning that gave a reasonable result, 
and this accounted for the dissent of Lords Oaksey and Porter 
in the reversal of the Court of Appeal decision in London Corp- 
oration v. Cusack-Smith (|1955] A.C.337)5 and appears also 
in Wimpey’s Case, to be considered in detail shortly. 


4. Note the opinion of Lord Simonds in Kirkness v. John Hudson © 
Co. Ltd. ({1955] 2W.L.R,1135) that a difference of judicial opinion as 
to the meaning of words does not entitle an individual judge, who 


forms a clear opinion as to their meaning, to say that there is an 
ambiguity. 


5. Section 119 of the Town and Country Planning Act 1947 defined 
“owner’’ as a person who ‘“‘is entitled to receive the rack rent of the 
land or, where the land is not let at a rack rent, would be so entitled 
if it were so let.’’ In this case land was let by a freeholder, but at 
less than a rack rent. In such a case the words “‘if it were so let’’ might 
refer to the actual letting, to be treated as if it had been a letting at a 
rack rent instead of a lower rent, in which case the freeholder would be 
the owner; or they might refer to a hypothetical letting, by the person 
who was in the position to let at a rack rent, i.e. the lessee in this case 
who could sublet at a rack rent. The majority adopted the latter view 
and held that the lessee and not the freeholder was the owner. 
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We come now to the differences of approach that exist 
in the House of Lords and occasionally lead to dissenting opin- 
ions there, as in Wimpey’s Case. This case was concerned with 
the construction of s.6(1) (c) of the Law Reform (Married 


Women and Tortfeasors) Act, 1935. So far as relevant the 
subsection reads:— 


“Where damage is suffered by any person as a result 
of a tort (whether a crime or not )— 


(a) judgment recovered against any tortfeasor liable in 
respect of that damage shall not be a bar to an action against 
any other person who would, if sued, have been liable as 
a joint tortfeasor in respect of the same damage; 


(c) any tortfeasor liable in respect of that damage 
may recover contribution from any other tortfeasor who 
is, or would if sued have been, liable in respect of the 
same damage, whether as a joint tortfeasor or otherwise . "’ 


Before this Act was passed if a person recovered judgment 
against one joint tortfeasor his cause of action merged in the 
judgment, and he could not thereafter sue another tortfeasor 
who would have been jointly liable with him. Section 6 (1) 
(a) abolishes this rule. Furthermore, where two tortfeasors 
caused the same damage, whether by joint action or not, it was 
possible for one of them to be made to bear the whole burden 
of compensation to the injured person. Thus if P suffered 
damage through negligence by A and by B, P could sue either 
A or B and recover in full from the one sued; and if he sued 
and recovered judgment against both he could execute his judg- 
ment in full against one only. In both cases, if A paid he could 


not obtain any contribution from B Section 6(1) (c) affects 
these rules. 


It alters the common law by giving A a right to contri- 
bution from B, but its wording does not clearly show a design 
to cover some of the special cases that may arise: e.g. where B 
can plead a limitation statute against P at the time when A 
is sued or when he seeks contribution from B: where A has 
admitted liability and settled with P: where P and B are hus- 
band and wife and so cannot sue one another in tort;® where 
A and Bare husband and wife; and where P sues B as well as A, 


6. This case is covered by s. 7 of the Queensland Law Reform (Tort- 
feasors Contribution, Contributory Negligence, and Division of Chattels) 
Act of 1952. 
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but fails against him (whether by collusion or not) because of 
failure to give a required notice, or on some other procedural 
ground, or by mishandling his case. 


Wimpey’s Case raised the question of the effect of a limita- 
tion statute. There was a collision between two vehicles owned 
by Wimpeys and B.O.A.C. respectively. Littlewood, an em- 
ployee of B.O.A.C. travelling in their vehicle, was injured; and 
more than a year later he commenced an action against Wimpeys. 
Wimpeys issued a third party notice to B.O.A.C. claiming con- 
tribution and indemnity, and later Littlewood joined B.O.A.C. 
as defendants. At the trial Parker J. gave judgment for Little- 
wood against Wimpeys, but as against Littlewood B.O.A.C. 
successfully pleaded the Limitation Act 1939, under which, as 
under the legislation it replaced, the limitation period for actions 
against a public authority is one year. (Littlewood had been 
advised that B.O.A.C. was not a public authority.) In the 
third party proceedings Parker J. held that s. 6(1) (c) did not 
cover the case where the party from whom contribution is 
sought has been sued and held not liable, so that Wimpeys 
failed in their claim against B.O.A.C. 


On the contribution issue Wimpeys appealed to the Court 
of Appeal, which by a majority (Singleton and Morris L.JJ., 
Denning L.J. dissenting) upheld the decision of Parker J. The 
majority held that the word ‘‘liable’’ in the phrase “‘who is, 
or would if sued have been, liable’? must mean ‘‘held liable.” 
They further held that the words could not be construed as 
covering a person who has been sued and held not liable. As 
Morris L.J. put it, the words “‘if sued’’ “‘postulate the case of 
someone who has not been sued.’’ Consequently Wimpeys could 
not recover contribution from B.O.A.C., who having been sued 
were not within the second limb of the provision, and having 
been held not liable were also not within the first limb. 


Denning L.J. dissented, taking the view that ‘‘liable’’ 
meant “‘responsible in law,’’ so that special defences did not 
affect liability to contribution. Alternatively, if ‘‘liable’’ meant 
“held liable,’’ he held that the words “‘‘if sued’’ should be read 
as meaning if sued at the time when the cause of action arose. 


By a majority of three to two the House of Lords upheld 
the decision of the Court of Appeal. Lord Simonds was one of 
the majority and expressed his reasons quite briefly. As to the 
meaning of ‘‘liable’’ in the phrase ‘“‘would if sued have been 
liable,’’ he said: “‘I think it is plain beyond argument that it 
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means held liable in judgment. No other meaning can reasonably 
be attributed to it in the context ‘would if sued have been,’ for 
these words make a suit the condition of liability.” 


He then stated the question as follows: ‘‘Contribution is 
recoverable from one who in an actual suit by the injured man 
has been held liable by judgment: it is recoverable from one 
who, if sued, would in that hypothetical suit have been held 
liable. Is it also recoverable from one who has been actually 
sued by the injured man and held not liable?’’ He pointed out 
that the question would arise not only where, as here, the Limi- 
tation Act had been successfully pleaded, but also where the 
claimant tortfeasor alleged that the defence, though it succeeded 
on the merits, was successful only because the case had been 
inadequately presented or even because the judge or jury had 
taken a wrong view of it. A construction leading to such a result 
should only be accepted if the language fairly admitted of no 
other meaning: 


“But so far from this being the case, in my opinion 
the subsection plainly contemplates two classes only of 
persons from whom contribution can be claimed, viz. 
those who have been sued and those who have not been 
sued but would, if sued, be held liable. If the intention 
had been to include a third class of persons who, having 
been already sued and found not liable, might yet in hypo- 
thetical proceedings be sued a second time and then found 
liable (an extravagant intention, as it appears to me, to 
impute to the legislature) I should have expected to find 
it expressed in clear and appropriate language. Not only is 
it not so expressed, but on the contrary I find in the 
words actually used the clear indication that the class of 
persons who ‘if sued would have been liable’ does not 
include persons who, having been sued have been held not 
liable. As Morris L.J. aptly puts it, the words ‘if sued’ 
postulate the case of someone who has not been sued.” 


This judgment, it is suggested, illustrates the line of ap- 
proach which seeks to give to the words used the meaning or 
scope which was in the mind of the draftsman when he chose 
them, or in the minds of the members of the legislature when 
they considered them. Lord Simonds did not construe the words 
in the light of what would have been the probable attitude of 
the legislature or would have been a reasonable or just provision 
as to this unforeseen case. He looked for what, judging by the 
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words used, was actually in the mind of the draftsman or the 
members of the legislature. When they used the words ‘‘would 
if sued have been liable’ they could not have intended to cover 
the case of a person sued and held not liable, for if they had 
they would have used other and more appropriate words. On 
the other hand he did not ignore the question of reasonableness, 
for he would accept a construction involving a reconsideration 
of the merits (for the purposes of the hypothetical action) only 
if the language fairly admitted of no other meaning. But this 
also, it is suggested, though he did not clearly state it, was on 
the probability that the draftsman and legislature did not actually 
have in mind something contrary to ordinary principles. 


Lord Tucker's view was similar, in that the construction 
approved by the majority of the Court of Appeal appeared to 
him “to give effect to the natural meaning of the subsection 
read as a whole.”’ Referring to the argument that, as the judg- 
ment in favour of the person from whom contribution was 
claimed was not res judicata, there was no impediment to his 
being brought within the second limb of the subsection, he said: 


‘My Lords, this seems to me to do violence to language 
which is tolerably plain—albeit inapt to cover a situation 
clearly never envisaged by those responsible for its enact- 
ment. It is to be remembered that this Act is giving to the 
claimant in a new cause of action against the contributor 
which did not previously exist, and it would, in my view, re- 
quire very clear language to lead to the conclusion that in 
addition to the categories consisting of (1) those sued and 
held liable, and (2) those not sued but who, if sued, would 
have been held liable, there is to be added a third class con- 
sisting of those who have been sued and held not liable but 
who may now te proved liable in further proceedings.” 


Thus Lord Tucker, like Lord Simonds, was disinclined 
to give to the words an extended meaning involving a result 
which he thought the legislature was unlikely to have intended. 
Even apart from this, as already indicated, he considered that 
the narrower meaning was the natural meaning of the words. 
‘The words ‘if sued’ necessarily involve a contrast between those 
who have keen sued and those who have not been sued and 
cannot, in my view, te read so as to include persons who have 
been sued.”’ 


Lord Reid agreed with Lord Simonds and Lord Tucker 
that B.O.A.C. were not liable to contribution, but not for the 
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same reasons. He agreed that the word liable meant liable by 
judgment. If one tortfeasor is held liable the first question is 
whether the second tortfeasor has been held liable. If he has, 
and the other conditions of the section are satisfied, he is liable 
to contribute. If he has not, the further question must be asked: 
would he if sued have been held liable? There are many cases 
where this question as it stands cannot be answered Yes or No. 
It depends on the time at which the second person is considered 
to be sued in the hypothetical action. This might be immedi- 
ately after the damage was suffered, or when the first tortfeasor 
was sued, or when the contribution was claimed, or any time 
between the damage and the claim for contribution. The words 
must be construed as referring to some time and as contemplat- 
ing that the second person had not in fact been sued at that 
time. To the argument that the words “‘if sued would have been 
liable’ imply that the tortfeasor has not in fact been sued at 
any time, his reply was that he would agree if the words “‘if 
sued’’ did not refer to any particular time. But they must be 
construed as referring to some particular time, and this being 
so all that can be implied is that the tortfeasor was not in fact 
sued at that time. Thus if, for example, the correct time was 
immediately after the damage was done, the fact that in this 
case B.O.A.C. were sued unsuccessfully at the wrong time would 
not alter the fact that if sued at the right time they would have 
been held liabie. 


He proceeded to consider what, on the proper construction 
of the sub-section, was the time contemplated. After discussing 
the wording of the section he turned to the mischief against 
which the section was directed. This arose usually in two cases, 
firstly, where a plaintiff who successfully sued two tortfeasors 
proceeded to recover the damages from one only, and secondly 
where a plaintiff chose to sue one only. In each case there was 
no right to contribution. The words ‘““who would if sued have 
been liable’’ were designed to cover the second case. 


The position in the present case was very different. By the 
limitation statute, after a year B.O.A.C. had a complete de- 
fence against the plaintiff. However if the relevant time in 
relation to the words ‘‘would if sued have been liable’’ was the 
time immediately after the damage was done, or, as was ultim- 
ately contended by the appellants, the time most favourable to 
the plaintiff, this defence would be immaterial on the question 
of contribution. But to hold this and so give Wimpeys a right 
to contribution would be in effect to hold that Parliament 
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in 1935 partially withdrew the protection of the limitation 
statute. Lord Reid could see no indication of an intention to 
do this. It was clear that the draftsman had failed to notice 
that cases like this might occur and had failed to make any ex- 
press provision for them. “‘This is therefore an example of the 
not uncommon situation where language not calculated to deal 
with an unforeseen case must nevertheless be so interpreted as 
to apply to it. In such cases it is, I think, right to hold that, 
if the arguments are fairly evenly balanced, that interpretation 
should be chosen which involves the least alteration of the ex- 
isting law.’’ Hence the time when the cause of action first arose 
was excluded as the time to which the hypothetical action 
should be attributed, and the proper time might therefore be 
either the time when contribution was sought or the time 
when the tortfeasor seeking contribution was sued. In either case 
Wimpeys failed, and it was not necessary in the present pro- 
ceedings to decide which was the proper time. 


Lord Porter disagreed with the Court of Appeal decision. 
He began by setting out ‘‘the position of tortfeasors before the 
Act was passed and the mischief which the Act was designed 


to remedy,’ and then went on to analyse the meaning of the 
relevant provision. 


He did not agree that the words of par. (c) covered only 
two classes, viz. persons sued and held liable, and persons who 
had not been sued but who if sued would have been held 
liable. If the provisions of par. (a) were to be read as parallel 
with those of par. (c) there might be some support for that 
view; but to him they seemed to deal with essentially different 
matters. In the first paragraph there is only one person to sue, 
and the person liable can only be sued or not sued as the case 
may be by the person injured. Referring to the construction 
put on the second paragraph by the Court of Appeal he said 
he saw no reason to add the words ‘“‘who have not been sued”’ 
to give the meaning contended for by the respondents. Nor 
would he bolster up the appellants’ case by adding or implying 
“if sued in time.’’ The wording seemed to him to refer natur- 
ally to persons who were implicated in the tort. B.O.A.C. were 
implicated and therefore would have been liable if sued. 


“I prefer to interpret the section as it stands. It stipu- 
lates nothing as to time, but, to my mind, B.O.A.C. in 
terms come within the category of those who would have 
been liable if sued and, unless some qualification is placed 
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upon these words, Wimpeys can recover the contribution 
they ask. In my view, the two types of person referred 
to are simply those who have been sued or those who 
would have been liable, if sued, and I see no reason for 
making the classes mutually exclusive.” 


He said he reached this view on the wording alone, but if 
there was thought to be any ambiguity, in his view the am- 
biguity should be resolved in favour of the appellants. On the 
other view it would still be possible for a plaintiff to choose 
the party he wished to make liable. (He appears to have been 
referring to such a case as this, where by delay beyond a limita- 
tion period applying to one tortfeasor a plaintiff could throw 
the whole liability on the other, and may also have had in mind 
Denning L.J.’s suggestion that the plaintiff might release one 
wrongdoer.) Nor did he see much force in the argument that 
to allow a second trial on the merits would be an unexpected 
or undesirable result; for there are other cases in which there 
may be two actions and two courts may give different decisions 
on the same facts. He concluded by saying that ‘“‘having regard 
to the language used and the mischief desired to be cured, both 


in construction alone and in case of ambiguity,’ he would allow 
the appeal. 


Lord Keith agreed with Lord Porter that the appeal should 
be allowed, but his argument was not quite the same. Like 
Lord Reid he treated the essence of the matter as being the time 
at which the hypothetical action was to be considered as having 
been brought. Assistance was to be got from other parts of 
s.6. The words ‘“‘who would if sued have been liable . 
in respect of the same damage’”’ appear in par. (a) as well as in 
par. (c). In his view the only relevant time for the hypothetical 
action contemplated by these words in par. (a) was the time 
when the cause of action arose. It might be that when action 
was actually brought against the second joint tortfeasor he 
would have a defence such as a time bar, but par. (a) was 
concerned only with removing the bar raised by the common 
law rule that the cause of action merged in the judgment ob- 
tained in the first action, and so was not concerned with any- 
thing but the original liability of the second joint tortfeasor. 
There was nothing to indicate that the words meant “would 
have been liable if sued at the same time as the other joint 
tortfeasor.”’ 


Then as to par. (c) tortfeasors other than joint tortfeasors 
were covered by the paragraph, and it had always been open to 
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an injured party to sue such tortfeasors in separate actions. 
Accordingly here also there was no reason for holding that 
the words ‘would if sued’’ meant if sued at the same time or 
in the same action as the tortfeasor seeking contribution. 


Lord Keith supported this view by an argument drawn 
from the meaning of the word ‘‘liable’’ in the first limb of the 
paragraph. Where used second in par. (a) and par. (c) the 
word clearly meant ‘‘found liable.’ In par. (b), where there 
is reference to an action being brought against tortfeasors 
“liable in respect of the damage”’ it could not mean held liable. 
Where the same words were used at the beginning of par. (c) 
Lord Keith was unable to give them a different meaning. 


“TI reach the result that ‘liable’ where first found in 
subsection (1) (c) does not mean ‘found liable’. If so, 
the words ‘would if sued have been liable’ cannot be read 
as ‘would if sued in the same action in which the tort- 
feasor seeking contribution was found liable.’ The date 
to be attached to the words ‘if sued’ is thus thrown com- 
pletely loose and, in my opinion, the words should be 
referred to a time at which the words will be given efficacy 
in all cases, a time at which the question of liability for 
the damage can be the sole issue to the exclusion of all 
special defences.”’ 


As to the result of this construction Lord Keith said: 


“It may seem a strange result that the action by the 
injured man against the respondents failed for being out 
of time and that the action for contribution against them 
is in time. But no question of policy in this matter can, 
in my opinion, be appealed to as an aid to arriving at the 
proper construction of the statute.”’ 


It can readily been seen that the line of approach followed 
by Lords Porter, Reid, and Keith differs from that followed 
by Lords Simonds and Tucker and briefly analysed above. Al- 
though the reasoning of each of the three was different in detail, 
and led to disagreement amongst themselves, there is, it is sub- 
mitted, a common element in their general attitude. As compared 
with that of Lord Simonds and Tucker, there is less of an 
attempt to ascertain what was in the mind of the legislature, 
and more of a disposition to treat the words as having an in- 
dependent operation. The statutory provision is a text to be 
construed; and the question is, not what was the legislature 
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trying to say, but what do the words mean? The words are not 
treated as being merely the means of communication between 
mind and mind, and therefore to be limited in their operation 
to what was in the mind of their author. On the contary the 
instrument created by the legislature may have an operation 
unforeseen by its creator. 


This appears very clearly from the judgment of Lord 
Reid. He expressly treats this as a case ‘““where language not 
calculated to deal with an unforeseen case must nevertheless be so 
interpreted as to apply to it.’’ He obviously does not regard the 
function of the interpreter as being limited to discovering wha 
was in the mind of the legislature. Instead, he begins by recog- 
nising that the words in themselves are literally capable of 
bearing more than one meaning, and then, applying a closely 
method of exegesis, he proceeds to determine which of the 
possible meanings best suits the context or is it to be preferred 
on other grounds warranted by the canons of interpretation. 


Similarly Lord Porter was concerned with the meaning 
of the words in themselves, but was less ready than Lord Reid 
to recognise that they might be ambiguous. He was prepared to 
give them their full literal scope. If at any time a person might 
have been held liable if he had been sued, that person was 
covered by the words ‘‘who would if sued have been liable:”’ 
and, since the description made no reference to the time of hy- 
pothetical suing, the fact that he had been sued at a certain 
time and held not liable did not alter the fact that he was 
within the description, so long as he would have been liable 
at some time. The argument that the legislature could not 
have been thinking of this case was not considered by him, and 
this tends to show that he did not regard this as a relevant 
argument. That is to say, he was not concerned with what 
was in the mind of the legislature, but only with the meaning 
of the words it used. He did not of course reject any argument 
from the context or the object of the section. If there was an 
ambiguity he was prepared, on the basis of the object of the 
section, to resolve it in favour of the person seeking contribu- 
tion. Thus although adopting the same general approach of 
textual exegesis, he differed from Lord Reid, firstly in conside- 
ring that the words had a definite meaning in themselves, and 
secondly, if they did not, in taking a different view of other 
considerations affecting the construction. 


Lord Keith also sought to ascertain the meaning of the 
text, and like Lord Porter and Lord Reid, was not influenced 
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by any indication in the language used that the case in question 
was not actually in the mind of the legislature. Like Lord Reid, 
he did not consider that the meaning of paragraph (c) was 
clear from the words themselves. He construed the words in 
the light of their context, especially the use of similar words 
in other parts of the section, and did not find it necessary to 
resort to further considerations such as the object of the pro- 
vision (which influenced Lord Porter) or its relation to the 
limitation statute (which was decisive for Lord Reid). His 
view that the words should be referred to a time at which they 
would be given efficacy in all cases seems to have been a matter 
rather of giving them their literal meaning (i.e. the fullest 
scope warranted by the words themselves) than of carrying 
out the general object of the legislation: for he expressly re- 
pudiated policy considerations. 


Thus Lords Porter, Reid, and Keith agreed in treating their 
task as being to find what set of circumstances could reasonably 
be regarded as being covered by the words used by the legis- 
lature, rather than what sets of circumstances were actually con- 
templated by the legislature. But they followed different paths 
of inquiry, and even reached different conclusions, because they 
differed as to the extent to which the words needed elucida- 
tion. Lord Porter, although he considered the subsection as a 
whole, did not get much help from other paragraphs, and 
was able to find the meaning of par. (c) from the words 
of that paragraph themselves. Lord Keith had to look be- 
yond par. (c), but was able to determine the meaning from 
the language of the subsection as a whole. Lord Reid, ex- 
amining the subsection as a whole, was still in some doubt, 
and so resorted to a general principle of construction, that of 
adopting, in a doubtful case, the construction involving the 
least change in the existing law. 


The above discussion has been directed mainly to showing 
one distinction between different methods of statutory con- 
struction illustrated by the judgments in Wimpey’s Case, i.e. 
on the one hand the method governed by the principle that 
the words used are not to be given a scope extending beyond 
what was actually contemplated by the legislature, and on the 
other a method which does not recognise this limitation but 
allows the words to be given an unintended scope warranted 
by the literal meaning of the words and by other considera- 
tions deemed relevant. The writer does not wish to suggest, 
however, that the different attitudes behind these different met- 
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hods are disclosed or make a difference in all cases. Very comm- 
only, when a subject of legislation is such that various different 
cases may arise, there is nothing in the language used to show 
which of the possible cases were actually in mind; and where this 
is so the interpreter must assume that all cases literally covered 
by the words were intended to be covered, except in so far as 
the general purpose disclosed by the legislation or other gen- 
eral considerations suggest restrictions. 


Some further distinctions may now be noted. The words 
“plain,” “‘ordinary,”’ and “‘literal’’ are frequently used to indic- 
ate the sense in which the words of a statute are to be construed 
(i.e. where the interpreter considers that they do have a plain, 
ordinary, or literal meaning), and to indicate that some special 
or secondary meaning is not to be adopted in order to avoid a 
casus Omissus, Or anomalies, or results which the interpreter 
considers unreasonable or unjust. None of the members of the 
House of Lords would dissent from the principle that words 
in a statute are to be construed according to their ordinary or 
literal meaning: but the differences of opinion in Wimpey’s 
Case show that there is not one single conception of this prin- 
ciple. A distinction may be drawn between the meaning in 
ordinary usage and the literal meaning of words. No one could 
say that the words ‘“‘who would if sued have been liable’ are 
the words that would ordinarily be used to describe persons 
originally liable on the merits including persons actually sued 
and held not liable otherwise than on the merits. But taken 
literally they can be viewed as covering such persons. Lord 
Simonds and Tucker applied the ordinary usage test. Lords 
Porter, Reid, and Keith on the other hand looked for a literal 
meaning. 


This distinction between an ordinary and a literal con- 
struction is perhaps more clearly illustrated by one of the 
provisions construed in St. Aubyn v. Attorney-General and 
mentioned above. The question was whether a person who pays 
money to a company on a subscription of shares is one who 
‘has made to a company . . . . a transfer of any property.” 
Literally he is. Money is property, and he has transferred that 
property to the company. But as Lord Simonds said: ‘‘No one, 
lawyer, business man or man in the street, was ever heard to 
use such language to describe such an act.’’ Nevertheless Lords 
Radcliffe and Tucker held that there was a transfer of prop- 
erty within the section, though they were influenced by a 
‘‘deeming"’ provision in another section giving a somewhat arti- 
ficial meaning to the term transfer of property. 
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But there are degrees of literalness. In Wuimpey’s Case 
Lord Porter's construction was literal in the extreme. He con- 
centrated on the words themselves, whereas Lords Reid and 
Keith took more of the context or subject matter within their 
view. Furthermore, the method of seeking the literal meaning 
of words may lead to the conclusion that the words are am- 
biguous, with a broader or a narrower construction open, 
whereas on the ‘‘ordinary usage’’ approach one construction 
(whether narrower or broader) alone would be open. This leads 
to something of a paradox. Where one interpreter with a literal 
approach finds an ambiguity, he may resort to extrinsic con- 
siderations to resolve it, and the course of reasoning may be 
much the same as where another interpreter, recognising that 
the more natural meaning is restricted, nevertheless is prepared, 
on a ‘‘liberal’’ approach, to give the words a more extended 
application in view of the general object of the statute or con- 
siderations of what is reasonable or just. 


A further point which may be noted at this stage, but not 
discussed at length, is that the ordinary meaning of words is 
not necessarily the meaning that will be applied by those who 
look for what was in the mind of the legislature or in certain 
cases even by those who adopt the more literal approach. There 
are many cases in which general words, wide in scope on their 
ordinary meaning, have been cut down on the assumption that 
the legislature had only a limited application in mind. 


In the second part of this article it is proposed to pursue 
this inquiry over a wider range of cases, to see how far the 


different methods of approach appearing in Wimpey’s Case 
appear also in them. 


W. N. HARRISON* 


*B.A. (Oxford) B.A., LL.M. (Queensland); Garrick Professor of 
Law and Dean of the Faculty of Law in the University of Queensland; author 
of Law and Conduct of the Legal Profession in Queensland; co-author of 
Law and Conduct of the Legal Profession in New South Wales. 


LEGAL LANDMARKS, 1954-1955. 
CONSTITUTIONAL AND ADMINISTRATIVE LAW 


Federal Commerce Power. 


An important decision on the scope of the Federal Parli- 
ament’s power to make laws with respect to interstate and 
Overseas trade and commerce (Constitution s.51 (i) ) was made 
by the High Court in O'Sullivan v. Noarlunga Meat Ltd.' 
The case arose out of the prosecution of the defendant com- 
pany for a breach of a provision of a South Australian Act 
regulating the slaughter of stock for export as chilled or frozen 
meat. The company had admittedly not complied with the Act, 
but its defence was that it was lawfully operating under the 
provisions of the (Commonwealth) Commerce (Meat Export) 
Regulations, made under the Customs Act, and that the State 
law was inconsistent with these regulations and therefore in- 
valid. The Customs Act authorises the making of regulations 
for prescribing ‘‘the conditions of preparation or manufacture 
for export of any articles used for food or drink by man,”’ and 
the Regulations mentioned provided in great detail for the 
siting and structure and care of all premises used for slaughter 
of stock for export as meat. 


Webb J. and Taylor J. held that there was no inconsis- 
tency between the State Act and the Commonwealth Regulat- 
ions, and therefore they did not feel obliged to consider the 
validity of the Regulations. But Fullagar J. (Dixon C.J. and 
Kitto J. concurring) decided that there was an inconsistency, 
and so was bound to consider the question of Commonwealth 
power. He held in favour of the validity of the Regulations. 
McTiernan J. found no inconsistency, but also expressed the 
view that the Regulations were valid, for reasons similar to, 
though not identical with, those of Fullagar J. 


So it is now apparent that the Federal commerce power is 
not confined to acts done in the actual course of overseas trade 
and commerce, but extends to acts of production anterior to 
export. This opens up a considerable field for Federal legisla- 
tion. If the Federal Parliament can directly regulate production 
for export, then it follows from the Airlines Case? that it can 
establish its own agencies to engage in production for export 


(ly (1955) ALR... $2. 


2. Australian National Airways Pty. Ltd. v. The Commonwealth (1945) 
FS. Gb dee es 
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in competition with private enterprise. Furthermore, the dec- 
ision, though concerned with production for export, must be 
equally applicable to production for interstate trade—with this 
important qualification, of course, that the Commonwealth 
power is limited by s.92. 





The decision in the case, and the citation of American 
authorities in the judgments, prompt speculation, as Fullagar J. 
admitted, as to how far Commonwealth control can validly ex- 
tend into the field of production. The U.S. Supreme Court has 
permitted extensive Federal control over production without 
distinguishing between production for intrastate trade and prod- 
uction for interstate or overseas trade, so long as there is some 
sort of connexion between the process of production and inter- 
state or Overseas trade in some of the product. In a highly 
developed industrial and commercial community this connex- 
ion is not hard to show. 


Fullagar J., however, emphasised that “‘slaughter for ex- 
port’’ was a definite objective conception in the meat trade: 
it was a process recognisable and distinguishable throughout 
from slaughter for the Australian home market—and it was so 
treated in the Commonwealth Regulations. Such a distinction 
may not be possible in the production of other commodities. So 
far as interstate trade is concerned, it would probably be more 
difficult to distinguish production for such purposes from pro- 
duction for intrastate purposes than to distinguish production 
for overseas trade from production for the general Australian 
market. If the Federal power to regulate production for overseas 
or interstate trade is to be confined to those cases where the 
process of production for overseas or interstate trade has an in- 
dustrial existence clearly distinct from production for intra- 
state purposes, then it probably does not go very far, and the 
Noarlunga Case will be seen in time to involve no startling 
departure from accepted doctrine. 





Dixon C.J.’s concurrence with Fullagar J. in this case 
must be considered in the light of his statement in Wragg v. 
New South Wales:3 ‘‘The distinction which is drawn between 
interstate trade and the domestic trade of a State for the purpose 
of the power conferred upon the Parliament by s.51 (i) to make 
laws with respect to trade and commerce with other countries 
and among the States may well be considered artificial and un- 


3 (1953) 88 C.L.R. 353 at 385-6, Dixon C.J, was in effect repeating 
what he had said in R. v. Burgess. ex parte Henry (1936) 55 C.L.R. 
608 at 672. 
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suitable to modern times. But it is a distinction adopted by the 
Constitution and it must be observed however much inter- 
dependence may now exist between the two divisions of trade 
and commerce which the Constitution thus distinguishes. A 
legislative power, however, with respect to any subject matter 
contains within itself authority over whatever is incidental to 
the subject matter of the power and enables the legislature to 
include within laws made in pursuance of the power provisions 
which can only be justified as ancillary or incidental. But even 
in the application of this principle to the grant of legislative 
power made by s.51(i) the distinction which the Constit- 
ution makes between the two branches of trade and commerce 
must be maintained. Its existence makes impossible any opera- 
tion of the incidental power which would obliterate the dis- 
tinction.’’4 


Judicial Power of the Commonwealth 


The High Court threw a spanner into the works of Aust- 
ralian bankruptcy administration, and in the process gave an 
important decision on the difficult concept of Commonwealth 
judicial power, in R. v. Davison. The Court (Dixon C.J.. 
McTiernan, Fullagar, Kitto and Taylor JJ., Webb J. dissent- 
ing) held that sequestration orders made by registrars and dep- 
uty registrars of bankruptcy courts on voluntary petitions by 
debtors were void, because such orders were judicial acts falling 
within the scope of the judicial power of the Commonwealth 
delimited in Chapter III of the Constitution and therefore cap- 
able of being done only by Federal courts consisting of judges 
appointed for life or by State courts invested with federal jur- 
isdiction under s.77 (iii) of the Constitution.6 


The decision is a further manifestation of the constitut- 
ional tangle which began with the decision of the High Court 
in Le Mesurier v. Connor? that the Federal Parliament, in the 
exercise of its power to invest State courts with federal juris- 
diction (as in bankruptcy), could not make a Commonwealth 
officer (like a Registrar in Bankruptcy) a functionary of a 
State court. Consequent upon this decision the Bankruptcy Act 
was amended to provide that registrars and their deputies should 


4. For a more extensive dicussion of the Noarlunga Case, see my article, 
Recent Trends in the Federal Commerce Power and Section 92, Part 1, 
29 KL; 9S. 


(1954) 90 C.L.R. 353. 


6 Waterside Workers’ Federation of Australia v. J. W. Alexander Ltd. 
(1918) 25 C.L.R. 434. 


7. (1929) 42 C.L.R. 481. 
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not be officers of the court, but ‘‘shall be controlled by the 
Court and shall have such duties as the Attorney-General dir- 
ects Or as are prescribed.’’ This device was held not to infringe 
State autonomy in Bond v. George A. Bond %& Co. Ltd.,® but 
in R. v. Davison it boomeranged and was directly responsible 
for one of the regular powers of registrars, that of making vol- 
untary sequestration orders, being held to be invalidly con- 
ferred upon them. 


The starting point for discussion of what is meant by jud- 
icial power in the Constitution has almost invariably been the 
dictum of Griffith C.J. in Huddart Parker % Co. Pty. Ltd. v. 
Moorehead: ‘I am of opinion that the words ‘judicial power’ 
as used in s.71 of the Constitution mean the power which 
every sovereign authority must of necessity have to decide con- 
troversies between its subjects, or between itself and its subjects, 
whether the rights relate to life, liberty or property. The exer- 
cise of this power does not begin until some tribunal which has 
power to give a binding and authoritative decision (whether 
subject to appeal or not) is called upon to take action.’ Con- 
sistently with this dictum it has generally been said that the 
judicial power of the Commonwealth necessarily involves the 
determination of a controversy between parties. If that was so 
then the act of a bankruptcy registrar in making a voluntary 
sequestration order could not be a judicial act, since there was 
no dispute between parties. 


However, that was not the view taken by the majority of 
the Court in R. v. Davison. Pointing out that many proceed- 
ings falling within the jurisdiction of British courts involve no 
lis inter partes, they said that the character of an act may be 
determined by the process which is prescribed for its being done. 
In this case the order which registrars were empowered to make 
was of a kind characteristic of the courts. Futhermore the 
primary power of making such orders was given to a court, 
the registrar's power being secondary or derivative; the reg- 
istrar became ‘‘the substitute for the judge,’ and his order 
was in the form of and took effect as an order of the Court. 
Hence it was a judicial act. 


The decision sets up an additional obstacle for Common- 
wealth authorities to surmount when conferring powers on 
administrative officers. 


BS: 41930) 44-C.L-R:. 1: 
o.. K19909): S Cie wt 35. 
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Freedom of Interstate Trade, Commerce, and Intercourse: Inter- 
state Transport. 


After a lull in the previous year, litigation involving s.92 
of the Constitution reached new peaks in the last twelve 
months. A good deal of it was touched off by the decision 
of the Privy Council in Hughes 8 Vale Pty. Ltd. v. New 
South Wales (No.1.) 1° 


So far as the immediate practical effect of this decision 
was concerned, it was a case of vital importance to all Aust- 
ralian governments and to a considerable sector of private 
industrial enterprise. The elaborate systems of regulation of 
commercial road transport which had been developed by the 
five mainland States and operated by them for many years 
with the approval of the High Court (given in the long series 
of decisions known as the Transport Cases) were held to be 
invalid infringements of the freedom of interstate trade and 
commerce guaranteed by s.92. But so far as general doctrine 
relating to s.92 was concerned, the decision added little that 
was new. The decision itself would not have been necessary 
if Dixon C.J., when the case was before the High Court, 
had been prepared to follow his personal opinion, as expressed 
in this case and in the dissenting judgments in_ earlier 
Transport Cases, and join with Fullagar, Kitto and Taylor 
JJ. in overruling the earlier cases. His refusal to do so gave a 
four-to-three majority in favour of upholding the earlier cases. 


The Privy Council accepted the responsibilty which the 
Chief Justice declined, but vindicated his ‘‘personal opinion” 
by expressly adopting it, along with the views expressed in 
the dissenting judgments of Dixon C.J. and Fullagar J. in the 
immediately preceding transport case, McCarter v. Brodie.‘' 
Since the Privy Council's judgment in the Banks Case,'2 when 
s.92 clearly emerged as a guarantee of freedom to the individual 
in the field of interstate trade and commerce, it had become 
increasingly evident that the reasoning on which the Transport 
Cases had been based was becoming more and more difficult 
to maintain, and so it was perhaps hardly suprising that the 
Privy Council should now choose simply to adopt the words 
of Dixon C.J. and Fullagar J. rather than attempt a new ex- 
position of s.92 in their own words. 


10. [1954] A.L.R. 1069: [1954] 3 W.L.R. 824. 
it. €3950) 80 C.E.R.4372: 


2 The Commonwealth v. Bank of New South Wales 1950 A.C.235; 
79 C.L.R. 497 
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The decision would seem to finally exclude all constit- 
utional possibility of licensing schemes in the field of inter- 
state trade and commerce based on unlimited or extremely wide 
discretions in the hands of the licensing authority as was the 
case with the road transport schemes, however worthy may be 
the objects of the schemes. The Privy Council accepted Dixon 
C.J.’s dictum in McCarter v. Brodie that ‘‘the object or pur- 
pose of an Act challenged as contrary to s.92 is to be ascertained 
from what is enacted and consists in the necessary legal effect 
of the law itself and not in its ulterior effect socially or econom- 
ically.’’ It is recognised that some degree of regulation of inter- 
state trade and commerce is consistent with s.92. The nearest 
approach to a formula for testing the validity of such regulation 
would seem to be that propounded by Fullagar J. in McCarter 
v. Brodie, when he said that measures of regulation would be 
valid if “‘they cannot fairly be said to impose a burden on a 
trader or deter him from trading.’’ Whether the familiar figure 
of the “reasonable man” is adequately equipped to deal with 
the complex governmental problems which must arise in this 
sphere is a matter on which some doubt may be felt. 


The Privy Council did deem it necessary to make 
one important reservation. They said that a discretionary licen- 
sing system would not necessarily be contrary to s.92. For ex- 
ample, they said, it may be proper to limit the number of 
vehicles which may use certain routes in the interest of public 
safety, though the discretion must not be exercisable on grounds 
other than those which may properly be regarded as regulatory 
of trade and commerce. It may be open to question how this 
reservation squares with the general proposition, stated above. 
that the ulterior social or economic effect of a law is irrelevant 
in relation to s.92. 


Since the laws held invalid by the Privy Council were 
designed both to protect State railways from undue (i.e. in 
the eyes of Government) competition by road transport and 
to raise revenue for the costly business of providing and main- 
taining roads, the State Governments hastened to salvage what 
they could of their schemes by enacting new legislation, which 
was promptly challenged by the road transport operators. The 


main ensuing case was Hughes & Vale Pty. Ltd. v. New South 
Wales (No.2) .'3 


The State Transport (Co-ordination) Amendment Act 
1954 (N.S.W.) re-established an annual licensing scheme for 
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interstate commercial transport vehicles, but in doing so att- 
empted to meet the Privy Council’s judgment by prescribing in 
some detail the grounds on which the licensing authority might 
refuse a license. Space does not here permit any examination of 
those grounds in detail, but all the members of the High Court 
agreed that many of them were too vague and still allowed 
too wide a discretion to the authority, going beyond reasonable 
regulation, especially the provisions that a license might be re- 
fused if the Commissioner was satisfied that the applicant was 
‘not a fit and proper person,” or that the operation of the veh- 
icle would ‘‘create or intensify conditions giving rise to’ un- 
reasonable damage to the roads or danger to persons or roads 
or unreasonable interference with other traffic. The provisions, 
in the words of Dixon C.J., McTiernan and Webb JJ., “‘put 
the Commissioner in almost complete command of the fate of 
any application.”’ 


Dixon C.J., McTiernan and Webb JJ. summed up the 
Act as forbidding the use of vehicles for interstate trade ‘“‘except 
by the license of an adminstrative agency of New South Wales 
whose only duty to allow it is in practical effect unenforceable 
and in any case does not arise unless the agency does not regard 
any of a number of very wide indefinite and sometimes intang- 
ible objections as existing and if and when it arises it is not 
a duty to license the use of the vehicle as asked but only subject 
to any conditions (falling within certain very wide descript- 
ions) which the agency may choose to impose, conditions which 
may or may not be consistent with the interstate trade or trans- 
action in view.’ The result for the interstate operator was little 
better than under the earlier legislation, and the new Act was 
likewise held invalid. 


It is clear therefore that the High Court will not uphold 
a licensing scheme for any aspect of interstate trade, commerce, 
or intercourse unless the grounds on which a license may be 
refused are set forth with much greater particularity and de- 
finition than is often the case with governmental licensing 
schemes, and even then, of course, the grounds laid down must 
themselves be consistent with s.92. Williams J., indeed, went 
so far as to say that the regulation of interstate transport ‘“‘must 
be mainly confined to laws and executive acts relating to the 
safe use of the roads and to the care and preservation of the 
roads.”” And Dixon C.J., McTiernan and Webb JJ. said that 
‘for the time being the question may be put aside whether the 
grounds must exist in objective fact or it is enough that they 
exist in the opinion of an administrative licensing authority.” 
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There was another vitally important aspect of the second 
Hughes ®% Vale Case. The State Transport (Co-ordination) Am- 
endment Act 1954 also provided for the fixing of a scale of 
pecuniary charges which operators would have to pay for in- 
dividual journeys. In addition two other Acts, the Motor 
Vehicles (Taxation) Act 1951 and the Motor Vehicles Tax- 
ation Management Act 1949-1951, provided for the raising of 
revenue from motor vehicle owners, by way of a tax payable 
in respect of every vehicle at the time of initial registration and 
of every subsequent periodical renewal of registration (a scheme 
embodying standard practice throughout Australia). The val- 
idity of these charges was challenged. 


On this question there was some difference of opinion 
among the members of the High Court, though all agreed that 
the particular legislation was invalid. The majority took the 
view that the State was entitled to demand from road users a 
reasonable contribution towards the maintenance of the roads, 
so long as there was no discrimination against interstate traders 
or travellers. But the charges must be related in some way to 
the actual use of the roads made by the individual interstate 
operator or vehicle—Dixon C.J., McTiernan and Webb JJ. 
instanced a tax based on mileage or ton-mileage. It was obvious 
that the taxes payable on registration bore no relation what- 
ever to the use which the vehicle might make of the roads. The 
provisions governing the rates of charges for individual journeys 
in the Transport Co-ordination Act were also held to be so 
worded as not to ensure that the rates when fixed would con- 
form to the required principle. It was emphasised that the re- 
gistration tax provisions were held invalid only so far as they 
applied to vehicles vsed solely in interstate trade, commerce, or 
intercourse. As Dixon C.J., McTiernan and Webb JJ. said, 
‘there is no such protection if the vehicle is used at all in New 
South Wales except in the course of interstate commerce.” 


The rational basis of the right of the State to charge at 
all for use of the roads by interstate operators gave their Hon- 
ours some trouble. The basis is not State ownership of the 
roads (which was the ground on which Williams J. had up- 
held the validity of transport regulation schemes in McCarter v. 
Brodie). Section 92, it was said, assumed the existence of roads 
which interstate traders and travellers were to be free to use. 
The State is not bound to build roads, nor is it bound to 
maintain them. But if it does maintain them it can rightly ask 
those who contribute to their wear and tear to pay maintenance 
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service. However, so it was said, the State cannot make a charge 
for the provision of new roads. Kitto J. and Taylor J. accepted 
the full logic of the proposition that s.92 assumed the exist- 
ence of roads by asserting that the State could charge neither 
for the provision of new roads nor for the maintenance of 
existing roads, a conclusion which Governments would no 
doubt find very startling. 


If this is the constitutional position of State-provided 
roads, what of other facilities for interstate trade and commerce 
which the State may provide, such as railways, wharves, har- 
bours, airfields? Williams J. could see no difference in this 
context between roads and other facilities. It would seem to 
follow that in his view the State could no more exclude inter- 
state traders from the use of these facilities which it chose to 
provide than it could exclude interstate traders from its roads. 
If this is so another big field for the operation of s.92 is opened 
up. Fullagar J. on the other hand, expressly denied that roads 
were in the same position as wharves, airfields etc. And Kitto 
J. said: ‘Neither a charge for use of a particular piece of prop- 
erty considered as a subject of ownership nor a charge for per- 
sonal services specifically availed of by the trader needs any 
reconciliation with s.92.’’ Dixon C.J., McTiernan and Webb 
JJ. in their joint judgment appeared to agree that the roads 
were in a special position, but they said that any charges which 
the State might make for use of physical things provided by 
it (to interstate traders) must be ‘“‘no more than a reward, 
remuneration or recompense.’’ The extent to which s.92 re- 
stricts the freedom of Governments to run their railways and 


wharves and airfields, etc., as they see fit is therefore some- 
what uncertain. 


So far as the roads are concerned, however, it is clear that 
the States must devise a new system of financing their upkeep, 
so far as interstate transport is concerned. They have been 
invited by the Chief Justice to base their charges on mileage 
or ton-mileage, a system which seems fair enough, but whether 
it is administratively practicable is another matter. So far as a 
system of licensing of interstate vehicles or services is concerned, 
the States are greatly restricted, and certainly it would seem that 
they must abandon all attempts to bolster up the railways at 
the expense of road transport. 


A number of other cases concerned with interstate trans- 
port were decided by the High Court immediately following 
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the decision in Hughes & Vale Pty. Ltd. v. New South Wales 
(No. 2). The Queensland amending Act which was passed 
after the first Hughes % Vale Case provided for the licensing of 
interstate carrying services, as distinct from vehicles. But the 
Court regarded the distinction as one of form rather than sub- 
stance, and held that the Act suffered from the same fatal defects 


as the New South Wales Act: Hughes 6 Vale Pty. Ltd. v. 
Queensland.'4 


Legislation which requires vehicles to be registered and 1m- 
poses a tax on registration usually also prohibits the driving 
of any unregistered vehicle. In Nilson v. South Australia's and 
Pioneer Tourist Coaches Pty. Ltd. v. South Australia'® this 
was held to be covered by the decision in the second Hughes & 
Vale Case and therefore to be invalid so far as it applied to 
vehicles used solely in interstate trade. 


In Armstrong v. Victoria’? the Victorian transport con- 
trol legislation was held invalid. The scheme of this legislation 
was somewhat different from that of New South Wales and 
Queensland. It involved the necessity for a permit for every 
interstate journey, to be obtained from an adminstrative aut- 
hority the limits of whose discretion were more clearly defined 
than in the case of the legislation of the other two States. It 
was nevertheless likewise held invalid. The following obser- 
vations by Dixon C.J., McTiernan and Webb JJ. are worth 
noting: ‘This does not mean that there can never be a discre- 
tion reposed in any regulating authority to give directions in 
relation to particular cases. What it means is that a general ad- 
ministrative control involving the exercise of a discretion with 
respect to each integer of the particular variety of interstate 
transport separately and as an individual case is at variance 
with the general conception of the kind of regulation which is 
consistent with freedom. Moreover it necessarily involves a 
delay on each occasion when a permit is sought and considera- 
tion is given to the particular circumstances. It is a control which 
even if in its actual exercise it be sufficiently uniform, yet is 
exerted by a machinery which is hardly consistent with the free 
flow of the traffic.” 


A very different and quite novel point arose for consid- 
eration by the High Court in Antill Ranger & Co. Pty. Ltd. 


14. [£1955] ALR. 594 
15. £1955) A-L:R. 66 
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v. Commissioner for Road Transport (N.S.W.)'® and Deacon 
v. Grimshaw.'? Immediately after the Privy Council’s decision 
in Hughes 6 Vale Pty. Ltd. v. New South Wales (No.1) the 
New South Wales Parliament passed the State Transport Co- 
ordination (Barring of Claims and Remedies) Act 1952. This 
Act purported to bar all legal claims which might otherwise 
have arisen out of the invalidity of the transport legislation, 
e.g. claims for repayment of charges paid under protest (the 
Antill Ranger Case) or actions for trespass by seizure of an 


unlicensed interstate transport vehicle by a State officer (Deacon 
v. Grimshaw. ) 


The High Court recognised that the purpose of this meas- 
ure was not merely to protect the State Treasury from the 
severe blow of having to refund large sums of money now 
held to have been unlawfully extracted from road transport 
operators. It would clearly be very difficult or impossible to 
devise a scheme for the adjustment of financial interests con- 
sequent upon the Privy Council’s decision which would do 
justice to all. Carriers would undoubtedly in many cases have 
passed on the burden of the State transport charges in the form 
of increased rates of charge to their customers. Furthermore, 
it is a basic principle of the law that no right of action exists 
against the State (or Crown) without its consent, whether 
expressed in the form of legislation or a Royal fiat to a petition 
of right (though Fullagar J. pointed out that in matters of 
federal jurisdiction the power of a State to determine whether 
any action might be brought against it was limited by s.58 of 
the Judiciary Act). On the other hand, it was clear that if 
the State could prevent any remedy being pursued against it 
in such circumstances as these cases, the protection given to 
interstate traders by s.92 would be illusory. 


It was therefore held unanimously that the Act was in- 
valid. As Dixon C.J., McTiernan, Williams, Webb, Kitto, and 
Taylor JJ. said in their joint judgment in the Antill Ranger 
Case, ‘‘It seems implicit in the declaration of freedom of inter- 
state trade that the protection shall endure, that is to say, that 
if a governmental interference could not possess the justifi- 
cation of the anterior authority of the law because it invaded 
the freedom guaranteed, then it could not, as such, be given a 
complete ex post facto justification.” 


18. [1955] A.L.R. 605. 
19. [1955] A.L.R. 611. 
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Freedom of Interstate Trade and Commerce: What is Interstate 
Trade and Commerce? 


The Transport Cases discussed above were concerned with 
the question, what is meant by the words ‘“‘absolutely free’’ in 
s.92? In the past twelve months the High Court has also been 
concerned with the question, what is meant by “trade, com- 
merce, and intercourse among the States’ in s.92? What sorts 
of activities fall within the concept of interstate trade and 
commerce? Some important answers have recently been given 
to this question, and it rather seems as if the High Court, while 
tending to enlarge the concept of the freedom which s.92 affords 
to interstate traders, is at the same time drawing more narrowly 


the limits of the category of persons who answer that descrip- 
tion. 


In Grannall v. Marrickville Margarine Pty. Ltd.2° the 
defendant company was prosecuted for the offence of making 
margarine without a license from the Minister of Agriculture 
as required by the Dairy Industry Act 1915-1951 (N.S.W.). 
The Minister had an absolute discretion to grant or refuse 
licenses, and all licenses had to be subject to a condition limit- 
ing the quantity of margarine which the holder might manu- 
facture during the year. The Act also imposed a limit on the 
total quantity which might be manufactured by all licensees 
each year. 


Since there can be no interstate trade in margarine unless 
margarine can be brought into existence, the company argued, 
citing the Hughes & Vale Case, that to invest a Minister with 
discretion to determine whether any or how much margarine 
should be made and by whom it should be made constituted 
an impediment to the freedom of interstate trade and commerce. 
The Court unanimously held, however, that although produc- 
tion may be a sine qua non to interstate trade, it is neither part 
of interstate trade nor an essential attribute of it. Therefore the 
restriction involved in the Act was not a restriction on inter- 
state trade, and so was valid. The Court was at pains to point 
out that the area of the protection to interstate trade given by 
s.92 was not: the same as the area of Commonwealth legislative 
power with respect to interstate trade under s.51(i).21 The 
power to make laws with respect to a subject matter carries with 
it power to make laws with respect to all matters incidental or 
ancillary to the subject matter. No such concept is applicable 
to s.92. 


20. 71955], ALR. 334. 


21. See O'Sullivan v. Noarlunga Meat Ltd., discussed above. 
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What makes the decision in the Margarine Case of partic- 
ular interest is that the Court accepted that the policy of the 
Act was to keep down the consumption of margarine as a 
means of encouraging the consumption of butter. So the Act 
might be said to be admittedly designed to restrict trade in 
margarine, including, of course, interstate trade. But the Court 
said that this made no difference, even if the Act was expressly 
to acknowledge its evident policy, or even if it could be shown 
that there was a preconcert among the six States (as there no 
doubt was) to give effect to the same policy by enacting similar 
legislation about the same period (1939-1940). 


The Margarine Case emphasises the necessity for an ‘‘in- 
separable connexion’’ between the commercial movement of 
things or persons from one State to another and acts done 
before such movement is begun in order that those acts should 
qualify for the protection of s.92. Since production is seen to 
be normally outside this protection, a vast industrial field is 


open to government regulation and presumably also to govern- 
ment monopoly.22 


Grannall v. C. Geo Kellaway ®% Sons Pty. Ltd.23 was con- 
cerned with acts done after the movement of goods interstate. 
So it falls into the same category as Wragg v. New South 
Wales,24 W. % A. McArthur Ltd. v. Queensland,25 Williams 
v. Metropolitan and Export Abattoirs Board,2® The Common- 
wealth v. South Australia (C.O.R. Case).27 Vacuum Oil Pty. 
Ltd. v. Queensland,2® Ferguson v. Stevenson,22 and Fox v. 
Robbins.3° In all these cases the question was whether legis- 
lation operating on acts done in relation to goods which had 
been moved from one State to another in the course of trade 
was invalid as contravening s.92. In Kellaway’s Case a com- 
mission agent in Sydney was prosecuted for an offence against 
the Farm Produce Agents Act 1926-1952, in that he charged, 
in respect of a sale in Sydney of apples consigned to him by a 
grower in Tasmania, commission at a rate higher than the 
maximum prescribed under the Act. The case thus covered much 


22. For a more extensive discussion of the Margarine Case, and of the 
next case here reviewed, see my article, Recent Trends tn the Federal 
Commerce Power and Section 92, Part II 29 A.L.J. 276. 

23s [955] A.E.R. 233. 

24. (9953) 88 C.ER. 353. 

25. (3920) 28 CER. 530. 

26.. (9953) $9 CLA. 66. 

27. (1926) 38 C.L.R. 408. 

28. (1934) 51 C.L.R. 108. 

29.. (1951) 84 CER. 421. 

30. (1909) 8 C.L.R. 115. 
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the same ground as Roughley v. New South Wales,3' where 
the legislation was held valid, but the High Court declined to 
treat that case as authoritative because of the diversity of the 
judges’ reasoning and because much of that reasoning was 
inconsistent with later authorities on s.92. 


The particular apples were sent to the agent for sale in 
response to an offer made by the agent to the grower to sell 
on commission any apples sent to him. The agent argued that 
his services were part of a transaction of interstate trade and 
were therefore entitled to the protection of s.92, and that the 
legislation limiting his charges was an infringement of s.92. 
The Court unanimously held that the sale was not part of 
interstate trade and that his services in selling did not therefore 
fall within the ambit of s.92. As it did not appear that the 
grower’s freedom to sell interstate was impaired in any way 
by limitations on agents’ commissions, the legislation was 


held valid. 


The Court took the view that interstate trade in the 
apples continued until they were unloaded at Sydney, and 
perhaps until actually stored awaiting disposal.‘‘But the first sale 
of a commodity after importation usually is a separate distinct 
and subsequent transaction.’’ In the absence of any evidence as 
to particular arrangements for discharge of the fruit from the 
ship and for sale which might provide an “‘inseparable con- 
nexion”’ between the sale and the interstate transportation, the 
Court held that there was no such inseparable connexion. 


The decision is not suprising in view of Wragg’s Case,32 
where it was held that the general price-fixing laws of New 
South Wales did not infringe s.92 in their application to the 
sale in Sydney of Tasmanian potatoes by New South Wales 
importers because the sales were not part of any interstate trans- 
action. There is one point of distinction between the sales in 
Wragg’s Case and the sale in Kellaway’s Case: in the former 
the sellers (importers) had themselves bought the potatoes 
from the Tamanian growers, while in the latter the seller 
merely acted as agent for the grower. Wragg’s Case itself was 
consistent with and was decided on the authority of McArthur’s 
Case,33 as carefully explained by Taylor J., giving the prin- 
cipal judgment in Wragg’s Case. 


& C1928) 42) CIR bez: 
52: 301953) 68 CIR, 353. 
33... (1920) 28 CIR. 530. 
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But how is one to reconcile these cases with the C.O.R. 
Case34 and the Vacuum Oil Case?35 In those cases the High 
Court struck down as contrary to s.92 legislation which op- 
erated on the first sales of petrol after its importation into the 
State—in the one case a tax on sales and in the other the im- 
position of an obligation to purchase locally produced power 
alcohol in quantities proportionate to the quantity of petrol 
sold. In Wragg’s Case Dixon C.J. drew a distinction between 
a trader's ‘“‘legal’’ capacity to import (or export) and his 
“economic’’ capacity, saying that s.92 was relevant only to the 
former. But the point of the C.O.R. Case and the Vacuum Oil 
Case appears to be simply that the legislation directly interfered 
in a practical business sense with the plaintiffs’ freedom to 
conduct their interstate trade. So too might price-fixing or 
other legislation operating on sales of imported goods. This 
was indeed admitted by the Court in Kellaway’s Case: to say 
that sales of imported fruit are part of the domestic trade of the 
State, the Court said, ‘“does not mean that legislation, if so fram- 
ed as to impede or prejudice the sale of the fruit might not im- 
pair the grower’s or consignor’s freedom to engage in or conduct 
interstate commerce.’’ The true question would seem to be 
simply whether the legislation has a direct effect of imposing 
a real burden on the interstate trade, and if that is so it is not 
helpful to consider whether the sale is itself part of, interstate 
trade or not. However, the decision in Kellaway’s Case that the 
sales were not part of interstate trade enabled the Court to hold 
that the agent was not engaged in interstate trade when he sold 
the fruit. It would therefore appear that agents as a class may 
find it difficult to so organise their business as to enjoy the 
benefits of s.92. 


So it seems from the Margarine Case and Kellaway’s Case 
that the limits of interstate trade and commerce for s.92 pur- 
poses are being drawn tightly both at the stage before interstate 
movement begins and at the stage after it ends. Another recent 
case to which reference might be made in this context is Hughes 
v. Tasmania,3® where it was held that a carrier engaged by 
Hobart importers of mainland fruit to take delivery of the 
fruit in Northern Tasmanian ports and carry it to Hobart 
was not thereby engaged in interstate trade, and therefore 
could claim no immunity from State transport legislation. 


34. (1926) 38 C.L.R. 408. 

35. (1934) 51 C.L.R. 108. Cf. also Fox v. Robbins (1909) 8 C.L.R. 
PES. 

36. [1955) ALR. 624. 
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Judicial Control of Administrative Authorities: Actions for 
Declarations. 


In Roberts v. Hopwood37 the House of Lords held that 
the statutory power of a local governing authority to pay its 
employees such wages as it thought fit did not give it an un- 
limited discretion; in particular, it could not lawfully pursue 
a social policy of paying an abnormally high rate of minimum 
wage or of paying women at the same rate as men. The case 
is usually regarded as the high water mark of judicial control 
of what appears on its face to be an unlimited discretionary 
power. In more recent times, especially since the last war—in 
the United Kingdom at least—the judicial tendency seems to 
have been to allow administrative authorities a wider discretion, 
and little has been heard of Roberts v. Hopwood in the Courts. 
(No doubt another reason for this is the exaggerated polemics 
delivered against the ‘‘socialistic’’ notions of the local authority 
concerned by some of their Lordships, in terms which sound 
hopelessly out-moded to contemporary ears. ) 


But that the spirit of Roberts v. Hopwood is by no means 
dead is shown by the decision of the Court of Appeal in Prescott 
v. Birmingham Corporation.3® The Birmingham Corporation, 
acting under statutory authority to charge such fares on its buses 
‘as it should think fit,’’ decided as a matter of policy to carry 
certain classes of aged persons free. The consent of the licen- 
sing avthority under the Road Traffic Acts was granted to this 
scheme, subject to the corporation paying to the transport 
fund each year a sum from the general rate fund equivalent to 
the estimated cost of the scheme to the transport undertaking. 


This action was then brought by a ratepayer for a declaration 
of invalidity of the scheme. 


The Court of Appeal held that the scheme went beyond 
anything which could reasonably be regarded as authorised by 
the discretionary power of fixing fares: the Corporation had 
misapprehended the nature and scope of its discretion. If this 
decision marks a turn in the tide of judicial supervision of ad- 
ministrative discretions back towards increased control, then it 
is a very important decision. However, it is open to question 
whether this was a good case for judicial intervention, just as 
one may feel about Roberts v. Hopwood. When a political body, 
responsible in periodical elections to the general body of local 
citizens, is given discretionary governmental powers which are 


37:, P1925] AsCw578. 
38. [1954] 3 W.L.R. 990; [1954] 3 AIL E.R. 698. 
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prima facie absolute, one may well think that the intention of 
Parliament was to leave control of the use of such powers to 
the ordinary political processes. The Court of Appeal read into 
the legislation the principle that the transport undertaking 
should be run as a business venture, though it was constrained 
to admit that considerations of profit should not exclude all 
other considerations. In these days when public transport is very 
widely in both Britain and Australia a function of local govern- 
ment, and when it almost inevitably becomes a vehicle for gov- 
ernmental policies quite alien to private commercial enterprise, 
one may well feel that a court of law is an inappropriate auth- 
ority for supervision. 


Apart from these considerations (which it is recognised 
may be controversial) an important factor leading to the deci- 
sion in the case was the view taken by the Court that a local 
authority, though not a trustee for the ratepayers, owes “an 
analogous fiduciary duty’’ in the application of the funds ac- 
quired from rates. This is a consideration which would not be 
applicable to most other kinds of administrative authorities, 
and so it may be that the Court of Appeal would not be pre- 
pared to go so far in controlling the exercise of wide discretion- 
ary powers vested in other kinds of authorities. 


The action for a declaration was seen to be a very useful 
remedy for the plaintiff in Prescott’s Case. Other recent cases, 
e.g. Barnard v. National Dock Labour Board? have shown the 
elasticity of this remedy as a means of checking abuses or ex- 
cesses of power by administrative authorities of all kinds. The 
limits of the remedy, however, were unmistakably demon- 
strated in Healy v. Minister of Health.4° 


The plaintiff, who was a shoemaker at a mental hospital, 
claimed that he was a mental health officer within the terms 
of the National Health Service (Superannuation) Regulations, 
and so was entitled to more favourable terms of superannuation 
that would otherwise be the case. The Regulations provided 
that any question as to the rights or liabilities of an officer or 
of a person claiming to be treated as such was to be determined 
by the Minister. The Minister had determined against the 
plaintiff, who now .brought this action for a declaration that 
he was a mental health officer. 


39. [1953] 2 QB. 18. 
40. [1955] 1 QB. 221. 
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The Court of Appeal discussed the action on the ground 
that the plaintiff was really seeking to use the declaration 
remedy as an appeal from the Minister’s determination. In order 
to grant the relief sought, the Court would have to hear the 
case afresh. The Regulations provided that the Minister was 
the authority to determine questions of the kind in issue and 
no provision was made for appeal from him. So unless the 
plaintiff claimed and established that the Minister acted with- 
out jurisdiction or that there was some irregularity or breach 
of the principles of natural justice, or some other recognised 
ground of relief, his action was not soundly based. 


The action for a declaration of rights, then, however 
elastic it may be, is not to be used as a medium of general 
appeal against administrative decisions. 


ROSS ANDERSON.* 


* M.A. (Oxford) LL.B. (Western Australia) ; Chief Lecturer in Law 
in the University of Queensland; contributing author of Essay on the Aus- 
tralian Constitution. 


CONTRACT 
Gaming and Wagering Contracts. 


The statute law relating to gaming and wagering contracts 
was practically all repealed and replaced by certain provisions 
of the Racing and Betting Act of 1954, especially s.139. So 
far as contract law is concerned the Act is in the main a con- 
solidating measure and makes no substantial changes. 


‘The Gaming Act of 1850 s.8 is replaced by s.139(1) (i), 
(111) (a) and (b) of the new Act. The Racing Regulation 
Amendment Act of 1930 s.22 is replaced by s.139(3). The 


Suppressiqn of Gambling Act of 1895 s.33 is replaced by s.139 
(1) (ii). 


A new provision is that in s.139(1) (i) (c), expressly 
providing that no action shall be brought to recover money 
lent or advanced for the purpose of gaming or wagering. This 
gives statutory authority to the rule in Carlton Hall Club v. 
Laurence’ that loans made knowingly for the purpose of gaming 
are irrecoverable. It also settles the doubts as to whether action 
could be brought to recover money lent for the purpose of 
making non-gaming wages which though not illegal were not 
enforceable contracts by virtue of the Gaming Act of 1850 s.8.2 
The new provision would also seem to overrule those cases in 
which it has been held that money lent for the purpose of gam- 
ing abroad could be recovered if it was recoverable by the law 
of the country where the gaming took place.3 


The Mercantile Act of 1867 s.43, which attaches a taint of 
illegality to securities given for gaming debts or for repayment 
of money lent for gaming purposes, is not affected by the 
new Act. But one curious omission from the new Act is any 
reference to securities given in respect of bets made with book- 
makers lawfully operating on a course. The Racing Regulation 
Amendment Act of 1930 s.22, which made such bets enforce- 
able contracts, expressly exempted securities given in respect 
thereof from the operation of the Mercantile Act s.43. Although 
bets made in similar circumstances (and in licensed off-course 
premises) are also enforceable contracts under the new Act, no 


lL. $9929) 2 Be 153: 
», See Cheshire & Fifoot: Law of Contract, 3rd edn. pp. 274-5. 


3. E.g. Quarrier v. Colston (1842) 1 Ph.147; Saxby v. Fulton [1909] 
2 KB 208: Societe Anonyme des Grands Etablissements, etc. v. Baumgart 
(1927) 96 L.IK.B: 789, 43 T.L:R. 278. 
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mention is made of securities. Does this mean that such securities 
are now to be deemed to have been given for an illegal con- 
sideration, though the debt itself is lawful and enforceable? 


Illegal Contract: Collateral Warranty Enforceable. 

A device which the courts have sometimes used to temper 
the rigidity of the principle that misrepresentations (not being 
fraudulent) are no cause of action at law unless they are in- 
corporated in the contract is that of the collateral warranty 
or promise. A promise or warranty made in the course of ne- 
gotiations leading up to a contract is sometimes regarded as a 
separate (though ‘‘collateral’’) contract, the consideration being 
the entry into the principal contract. The principles on which 
this concept is based were fully discussed by the High Court 
in Shepperd v. Municipality of Ryde.4 : 


Another beneficial use of the device, having the result 
of avoiding what would otherwise have been an unjust dec- 
ision, was discovered by the Court of Appeal in Strongman 
(1945) Ltd. v. Sincock.S This case is particularly striking 
because the rule which the court was trying (quite deliberate- 
ly)® to avoid was that a contract performed in breach of a 
statutory prohibition is illegal and void. Illegality of this kind 
is usually said to taint all collateral transactions and to render 
them void also. But not in this case. 


Builders were engaged by an owner of premises who was 
also an architect to do certain work on the premises. The work 
could only be lawfully carried out if licenses were obtained 
from the appropriate authority. The architect-owner assured 
the builders that he would get the licenses and that if he could 
not he would stop the work. On the faith of this the builders 
completed the work, but the owner did not obtain the licenses, 
nor did he pay the full amount owing to the builders. 


On the basis of such cases as In re Mahmoud and Ispah- 
ant? the builders could not sue on the contract. But the Court 
held that the owner’s promise to obtain the licenses was a col- 
lateral promise on which the builders were quite entitled to 
rely, the Court being satisfied that where an architect was in- 


4. (1952) 85 C.L.R. 1. See also Mahon v. Ainscough [1952] 1 All E.R. 
337 at 338. 


Bo 1T955} SOW.ELR. 360s: (1955) SAE. 90. 


6. E.g. Birkett L.J.: ‘‘I think, while these courts are still called the Royal 
Courts of Justice, that it is a very good thing that in almost every case 
where a litigant comes without merit the court does its very best to see 
that justice is done so far as possible. 


Z SU92Z1)) 24B..716. 





385 


volved in building operations it was the practice for the matter 
of the necessary licenses to be left to him. Denning L.J. stated 
the law thus: ‘. . . although a man may have been guilty of 
an offence which is absolutely prohibited so that he is answer- 
able in a criminal court, nevertheless if he has been led to 
commit that offence by the representation or by the promise 
of another, then in those circumstances he can recover damages 
for fraud if there is fraud, or for breach of promise or warranty 
if he prove such to have been given, provided always that he 
himself has not been guilty of culpable negligence on his part 
disabling him from that remedy.” 


It is worth noting that Denning L.J’s remarks, and the 
decision in the case, support the views of the majority of the 
New South Wales Supreme Court (Street C.J. and Herron J.) 
in Hatcher v. White,® the facts of which were remarkably simi- 
lar to those in Strongman (1945) Ltd. v. Sincock, though the 


action in that case was for fraud, not breach of collateral 
Warranty. 


Contracts of Sale of Land Act of 1933. 


This ‘‘remarkably ill-conceived and remarkably ill-drawn” 
Act (as it was described by the High Court in Petrie v. Dwyer) 9 
has given a good deal of trouble in the practical world of 
land sales. Its difficulties of construction and application were 
increased by the decision of the Queensland Full Court in 
Morris v. Forrester-Jones'° in 1950. The effect of this decis- 
ion was to bring within the scope of the Act, and therefore 
within the scope of the very confused restrictions on the 
vendor's right to rescind the contract on the purchaser's default 
(s.13), virtually all written contracts of sale of land. This 
decision has now been overruled by Petrie v. Dwyer. 


While admitting that ‘the only thing that is clear about 
the whole Act is that it is intended for the protection of a 
purchaser,” the High Court held that the Act, in particular 
s.13, was intended to apply only to the case of a contract 
where payment of the price was to be ‘extended over a period 
of time’ (the phrase used in the Act), and that this did not 
include the ordinary case of a cash sale involving payment 


8. (1953) 53 S.R.N.S.W. 285. 
9. (1954) 91 C.L.R. 99. 
10.[1950] St.R.Qd. 252. 
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of a deposit on signing the contract and payment of the bal- 
ance on conveyance. The Court expressed the view that a con- 
tract would be covered by the Act only where payment of the 
balance was to be made in more than one amount and where 


the postponement of payment was made for the accommodation 
of the purchaser. 


The decision thus confines the Act within more toler- 


able limits, but it is clear that a complete re-drafting of the 
Act is long overdue. 


ROSS ANDERSON 


CRIMINAL LAW 


Escape from legal custody 


In the case of Hans v. The Queen |1955] A.C.378, the 
Privy Council had to consider the meaning of the words “‘law- 
ful custody’’ used in section iii of the Criminal Code of Ber- 
muda, the language of which section is practically identical 
with that of section 142(1) of the Queensland Criminal 
Code. Hans, a Bermudan civilian, had been convicted of un- 
lawfully aiding a sailor of the United States Navy ‘‘to escape 
from lawful custody’ contrary to section iti, and based his 
appeal, unsuccessfully, on the ground that the section only 
applied to cases where the person whose escape was aided 
was in custody for an offence cognizable by a Bermudan Court. 
Under section 9(1) of the United States Bases (Agreement) Act 
1952—a Bermudan Statute—United States Service Courts 
and the Authorities of the United States of Americia were em- 
powered to exercise in Bermuda “‘in relation to members of 
the United States Forces, in matters concerning discipline and 
internal administration all such powers as are conferred upon 
them by or under the law of the United States of America.” 
The sailor in question was ‘‘absent over leave’ and was arrested 
by a U.S. naval shore patrol on territory not included in any 
area leased to the United States under the abovementioned Act. 
Such an arrest was lawful under United States law and was in 
respect of a matter concerning discipline. The sailor was placed 
in custody in a naval patrol wagon the door of which was 
secured by a wire hook on the outside. Hans released the sailor 
by opening the door. 


no eee eNO 
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In the course of delivering their Lordships’ judgment 
Lord Tucker said:- “‘Although the language of the Criminal 
Code standing alone is clearly designed primarily to deal with 
such cases arising under the Bermudan criminal law and the 
words “‘lawful custody’’ would not include, for example, the 
custody of an infant by his parents or guardian, their Lordships 
can see no reason for restricting their meaning in the manner for 
which the appellant contends. If Bermudan law at any time 
authorises arrest for any reason by the military of civilians 
or service personnel it is difficult to see why the person so arres- 
ted and kept in confinement should not be considered in lawful 
custody within the meaning of sections 110 (equivalent to our 
section 143) and 111, or why the status of the particular per- 
son authorised to make the arrest should be the criterion for 
deciding whether or not it is lawful within the meaning of 
these sections.”’ 


Self defence 


In Queensland it has long been accepted that where the 
evidence discloses a possible defence of self defence the onus is 
on the Crown to negative such a defence and this view of the 
law is now confirmed by the authoritative statement made on 
the matter by the Privy Council in the case of Chan Kau altas 
Chan Kat v. The Queen |1955] A.C.206. In that case their 
Lordships stated that ‘‘in cases where the evidence discloses a 
possible defence of self defence the onus remains throughout 
upon the prosecution to establish that the accused is guilty of the 
crime of murder and the onus is never upon the accused to es- 
tablish this defence any more than it is for him to establish 
provocation or any other defence apart from that of insanity. 
Since the decisions of the House of Lords in Woolmington v. 
Director of Public Prosecutions |1935)A.C.462 and Mancini v. 
Director of Public Prosecutions {19421 A.C.1, it is clear that 
the rule with regard to the onus of proof in cases of murder 
and manslaughter is of general application and permits of no 
exceptions save only in the case of insanity, which is not strictly 
a defence. It has been expressly so decided in the case of self 
defence in Scotland and Canada, cf. H.M. Advocate v. Doherty 
1954 §.L.T. 169 and Latour v. The King [1951] 1 D.L.R. 
834. It is unfortunate that in Archbold’s Criminal Pleading, 
Evidence and Practice, 33rd ed., at p.942, a passage is quoted 
from the summing up in the case of Reg. v. Smith (1837) 
8 C. & P.160, 162, where dealing with self defence, these 
words occur: ‘Before a person can avail himself of that defence, 
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he must satisfy the jury that that defence was necessary.’’ This 
actual passage was quoted by the trial judge in the course of 
his summing up in the present case. It clearly needs some modi- 
fication in the light of modern decisions. 


Sentences: 


On an appeal against a sentence of imprisonment with 
hard labour for four years imposed by the Supreme Court at 
Port Moresby on a charge of stealing as a servant the sum of 
£3620.13.6 being the amount of a general deficiency, the High 
Court reaffirmed, in the case of Harris v. The Queen (1954) 
90 C.L.R. 952, the principles laid down in Cranssen v. The 
King (1936) 55 C.L.R. 509 at pp.519-520, as the principles 
governing the High Court’s exercise of its jurisdiction to revise 
the discretionary act of the Court responsible for the sentence. 


The High Court stated that before it would interfere with 
the discretion exercised by the trial judge, it must be satisfied 
that in some way his discretion miscarried or the exercise of 
it was unsound or unreasonable and pointed out that it was not 
sufficient to show that the sentence was substantially greater 
than would have been imposed by a court sitting in Australia 
or by the High Court. It was not enough to justify interference 
with the sentence that the members of the Court would them- 
selves have imposed a less or different sentence or that they 
thought the sentence was over-severe. 


Sir William Webb referred to the provisions of Sections 
19 and 656 of the Queensland Criminal Code which empower 
a trial judge to suspend the whole or part of the sentence and 
suggested certain matters which might justify such a course 
on a charge of stealing as a servant. 


Jotnder 


The Court of Criminal Appeal held in R. v. Young 
11955] O.W.N. 38, that a count of indecently dealing with 
a girl under seventeen years (Section 216 of the Criminal Code) 
may properly be joined in the same indictment with a count 
of attempted rape (Section 349 of the Code). In the course of 
his judgment, with which Stanley J. and Hanger J. agreed, 
Mansfield S.P.J. said: “It is my opinion that the same acts 
Or Omissions may constitute the offence of attempted rape and 
also the offence of indecently dealing. ... . It depends upon 
the view the jury takes of the acts or omissions whether they 
find the prisoner guilty or not guilty of attempted rape or 
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guilty or not guilty of indecently dealing and I am of the 
opinion that it was justifiable for the Crown to join the 
charges of attempted rape and indecently dealing in the same 
indictment as provided by Section 567 (of the Criminal 
Code) .”’ 


It was also contended for the appellant that Section 216 
only applies in cases where there has not been any lack of con- 
sent involved and that such section could only cover an offence 
in which lack of consent was not alleged against the accused, 
because the Section states that “‘the term ‘deal with’ includes 
doing any act which if done without consent, would constitute 
an assault as hereinafter defined” (i.e. in Section 245 of the 
Criminal Code). The Court, however, did not accede to this 
proposition. 


R. F. CARTER* 


LAND LAW 


The Landlord and Tenant Acts Amendment Act of 
1954 extends the definition of lease to include a licence for val- 
uable consideration to occupy any prescribed premises or any 
part thereof for the purpose of residence, otherwise than as 
a bona fide lodger or boarder. This provision meets attempts 
to avoid the application of the Acts by the giving of a licence 
to occupy instead of a tenancy. But it clearly does not extend 
to certain kinds of licencees, for example, a gratuitous licensee, 
a boarder or lodger, or a person who occupies premises purely 
for business purposes or other purposes not involving residence. 
Questions may arise as to what constitutes ‘“‘valuable consid- 
eration.’ The Act provides that such consideration shall for 
the purposes of the Act be deemed to be rent, and this may have 
the effect of limiting the scope of the term valuable consid- 
eration. For example, does it extend to the obligations of an 
occupier who holds rent free, but on the terms of painting 
and keeping the premises in repair (see the definition of ‘rent’ 
in the Principal Act), or to the payments made by the occup- 
ier in Errington v. Errington (119521) 1 K.B. 299)? 


B.A., LL.M. (Queensland); Chief Crown Prosecutor for the Southern 
and Central Supreme Court Divisions of Queensland; Part-time 
Lecturer in Criminal Law in the University of Queensland. 
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Another new departure is the Encroachment of Buildings 
Act of 1955. Where an encroachment has occurred either the 
encroaching owner or the adjacent owner may apply to the 
Supreme Court for relief, and the Court may make such order 
as it deems fit with respect to the payment of compensation to 
the adjacent owner, the granting of a proprietary interest to 
the encroaching owner, or the removal of the encroachment. A 
case not clearly covered by the Act is where the owner of land 
encroaches on a right of way existing over his land in favour 
of a neighbour. 


The details of the landlord and tenant and other legis- 
lation continue to occupy the Courts, but no question of major 
principle appears to have been decided during the last year. In 
the non-statutory field, Re Ellenborough Park ((1955) 2 All 
E.R.38) decides an important question on the possible subject 
matter of easements. Land was subdivided, a number of plots 
being conveyed to purchasers, and an inner plot being retained 
to serve as a ‘pleasure ground.’ The purchasers were given 
rights to use the pleasure ground, one of the conveyances, taken 
as an example, providing for ‘‘the full enjoyment... . at 
all times hereafter in common with the other persons to whom 
such easements may be granted of the pleasure ground set out 
and made in front of the said plot intended to be hereby 
granted... . . but subject to the payment of a fair and just 
proportion of the costs charges and expenses of keeping in 
good order and condition the said pleasure ground.”’ The ven- 
dors covenanted for themselves and their successors to keep the 
pleasure ground in good order, and the purchaser convenanted 
for himself and his successors to pay a fair proportion of the 
expense. The question was whether the rights granted remained 
enforceable as between the successors in title of the grantors and 
the grantees. In effect the question was whether the common law 
recognised a jus spatiandi as an easement. 


Danckwerts J. held that such an easement could exist and 
was enforceable in this case. He confessed to a preference for 
carrying ovt the intentions of parties if this is legally possible, 
and a dislike of seeing them defeated by technicalities of sugg- 
ested rules of law: and he considered that Duncan v. Louch 
(6 Q.B. 904) and Keith v. Twentieth Century Club, Ltd. 
(73 L.J. Ch. 545) involved the recognition of such an ease 
ment. * 


W. N. HARRISON. 


This decision has now been affirmed by the Court of Appeal 
1955] 3 W.L.R. 892: [1955] 3 All ER, 667, 
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TORTS 
‘Two of the most important decisions given during the 
year in the field of torts were the decision of the House of Lords 
in Wimpey’s Case (discussed at length in this Journal), and 
Attorney General for New South Wales v. Perpetual Trustee 
Co. (Ltd). which has been exhaustively discussed elsewhere. 
Consequently they will not be further discussed here. 


Tort of Negligence: Foreseeability. 


In Carmarthenshire County Council v. Lewits,2 an appeal 
was made to the House of Lords against a judgment for dam- 
ages for negligence awarded against the appellant, an education 
authority. A four year old boy attending a nursery school 
under the management of the appellant council left the class- 
room during the absence of the mistress, and strayed onto a 
busy highway, where the respondent's husband, who was 
driving a lorry, struck a telegraph post in attempting to avoid 
him and was killed. There were substantially two grounds upon 
which the appeal was brought viz. that there was no evidence 
of negligence on the part of the appellants: and that even 
though they were negligent in letting the child stray onto 
the street, they owed no duty to users of the highway and 
were therefore not responsible for damage to others caused by 
the action of the child. Argument on the first ground was nec- 
essarily confined to an evaluation of the conduct of the appell- 
ant and its servants. Before Devlin J. and the Court of Appeal 
the only substantial question concerned the conduct of the mis- 
tress, and they had with much hesitation concluded that she 
was negligent, though Romer L.J. at least felt that almost 
superhuman vision would have been required to enable her to 
appreciate the likelihood of the accident. Their Lordships un- 
animously concluded that the mistress was not negligent, and 
on that basis Lord Oaksey was in favour of allowing the 
appeal. But the majority were of opinion that reasonable pre 
cautions must be taken to prevent children of such an age 
from running out onto a busy street, and that the onus lay 
on the appellants to prove that such precautions had been taken. 
lord Keith of Avonholm stated: “Whether the inference is one 
of lack of proper supervision, or lack of safeguards against very 
small children escaping through doors and gateways onto the 


(1) 29 ALJ. 321, 389, 428 
(2) (1955) 2 W.LR. 517 
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street does not, in my opinion, matter. I would say that there 


was a presumption of negligence here that the defendants have 
failed to discharge.”’ 


The claim that there was no duty to users of the high- 
way was based on two arguments. The first was by analogy 
with the rule settled in Searle v. Wallbank.3 But ‘‘the law 
with regard to animals on the highway in relation to other 
users of the highway is not affected by the age or highway 
experience of the animal in question and the law with regard 
to straying children cannot be elucidated by referetice to prin- 
ciples derived from a right to depasture cattle in open fields.’’4 
The second was that “‘even if they were negligent and even if 
they owed some duty to the deceased lorry driver the accident 
which caused his death was not reasonably foreseeable.’’5 Thus 
stated, the argument admits the existence of a duty of care, 
but claims the benefit of an exception to liability. However 
that may be, Lords Reid and Keith of Avonholm held that 
just such an accident was clearly foreseeable when a young child 
is allowed to escape onto a busy highway. The appeal was 
accordingly dismissed. 


Tort of Negligence: Occupters. 


In two recent cases the question of the category of tort 
liability which the facts of the case fitted has been in issue. 
In Creed v. McGeoch % Sons Ltd.,6 a girl aged five sustained 
injuries while playing with other children upon a trailer the 
property of the defendants, a firm of contractors engaged in 
constructing roads. The trailer was parked on the side of the 
road near waste land on which children played, and the child 
was injured on a Saturday afternoon in the absence of the 
defendants’ employees. The argument for the defendants was 
that they were in occupation and owed no higher duty to the 
plaintiff than such as is imposed on occupiers in respect of infant 
trespassers. Ashworth J. held that they were not occupiers; 
but it would seem that whether the child was a trespasser or 
not was not conclusive as the defendants were negligent in fail- 
ing to take steps to prevent injury to children from an object 
which they knew constituted a risk of injury to children and 
was attractive to children. They could therefore not contend 


(3) (1947) A.C. 341 

(4) Per Lord Keith of Avonholm, at p. 533 
(5) Lord Reid, at p. 526 

(6) (1955) 1 W.L.R. 1005 
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that when injury occurred through a breach of their duty to 
take care, the claim was to be defeated because the child was a 
trespasser in respect to that object. 


In Slade v. Battersea Hospital Committee,? Finnemore J. 
expressed his approval of the doctrine of ‘‘current operations,”’ 
that is that the distinction of invitee or licensee is material only 
in regard to the static condition of the premises, and not to 
dangers brought about by the contemporaneous activities of 
the occupier. Here there was negligence in failing to warn the 
plaintiff that polish had been recently spread on the floor and 
not polished off at the time of the accident. 


Both cases therefore were like Thompson v. Bankstown 
Corporation® in that liability did not depend upon the duties 
of a person in control or occupation of a “‘structure’’ or ‘“‘prem- 
ises’’ towards a person coming upon them, but upon whether 
the plaintiff acting as he did fell within the scope of the defen- 
dant’s duty of care. 


Tort of Maintenance of Action. 


‘It is not often that the tort of maintenance comes before 
the Courts, but in Martell v. Consett Iron Co. Ltd.9 an exhaus- 
tive analysis of the modern law thereon was made. Subject to 
certain specific exceptions, the tort consists in giving financial 
support to the plaintiff or defendant in an action to which the 
giver is not a party, without having a sufficient interest in the 
action. The major question at issue was whether there was a 
sufficient interest disclosed. It was argued the interest must be 
an actual valuable interest in the result of the suit itself; or an 
interest recognised by the law in the subject matter of the action 
or some issue between the parties to the action. According to 
Jenkins L.J., a person who has a legitimate and genuine bus- 
iness interest in the result of an action must be taken for the 
purposes of the rule against maintenance to have an interest 
recognised by the law in the subject-matter of the action. Such 


(7) (1955) 1 All E.R.429 
(8) (1953) 87 C.L.R. 619 at p.628, 630 
(9) - (1955) 1 All E.R. 481 








394 The University of Queensland Law Journal 


an interest was possessed by an association of persons individ- 
ually interested as riparian owners or holders of fishing rights 
in the protection of waters of rivers from pollution. The com- 
mon interests of persons in a particular trade or profession, or 
possessed of proprietary rights of a particular kind could be 
protected by the formation of an association which would not 
be guilty of illegal maintenance by bringing litigation at the 
common expense to preserve what were substantially the com- 
mon interests of its members. 


KEVIN RY AN* 


*B.A. (Queensland) : Lecturer in Law in the University of Queensland. 
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